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QUESTIONS PRESENTED 


The legal sufficiency of an affidavit to supply probable cause 
which is devoid of suspiciously criminal conduct or traffic 
between its subjects or commerce with others, but which 
gains its criminal color from the bald use of conclusions of 
fact and the employment of judicially condemned prior 


remote illegal arrests and searches. 


Where the total effect of an affidavit does not show probable 
guilt of the crime charged, is the use of a search warrant 
constitutionally proper so as to secure the only evidence of 
the commission of the crime available merely because it 
incidentally provides for the capture of the instrumentalities 


of its commission. 


Whether possession of lottery tickets, not meeting the 
statutory description so as to constitute 'prima facie 
evidence’ may be elevated to the status of a felony by non- 


statutory criteria. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,917 


ROBERT H. ELLIS, | 
Appellant, 
v. | 


H 


UNITED STATES OF AMERICA, _ 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES | 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291 of 


Title 28, of the U. S. Code, and Rule 37 of the Federal Rules of 
Criminal Procedure. | 


2 
STATEMENT OF THE CASE 


On April 25, 1958, officers of the Gambling and Liquor Squad of 
the Metropolitan Police Department made application to the U. S. Com- 
missioner for certain arrest warrants, and a search warrant for 
premises 4707 Dix Street, N. E., in the District of Columbia. 


Supporting the application was a five (5) page affidavit by the 
officers outlining their observations of several persons, including ap- 
pellant; (J.A. 5) and of several premises - including 4707 Dix Street, 
N.E. The warrants were issued, and upon execution thereof the appel- 
lant was arrested in premises 4707 Dix Street, N. E., where a quantity 
of lottery paraphernalia was seized. Following his arrest appellant was 
indicted in Criminal Case No. 688-58, (J.A. 2) charged with operating 
a lottery, possession of lottery tickets, maintaining gambling premises, 


and violation of the federal wagering tax statute. 


On August 26, 1958, (JA. 4) appellant filed timely motions to 
suppress the evidence, alleging lack of probable cause for issuance of 
both his arrest warrant and the search warrant for premises 4707 Dix 
Street, N. E. 


On September 26, 1958, the motion was denied. (J.A. 17) 


Jury trial was waived on November 26, 1958, and in the course of 
the trial by the court certain items identified as lottery paraphernalia 
were admitted into evidence over objection (J.A. 24, 25) of appellant 
who contended that they were illegally received because the warrants 
were not supported by adequate probable cause. The court found ap- 
pellant guilty on counts one, two and three of the indictment; and on 
January 16, 1959, imposed a sentence of eight (8) to twenty-four (24) 
months. (J.A. 1) 


It is from this verdict and judgment that appellant appeals. 











D. C. Code, Section 22-1501. Lotteries - Promotion - Sale or 
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STATUTES INVOLVED 


possession of tickets. 


D. C. Code, Section 22-1502. Possession of lottery or policy 


tickets. 


If any person shall within the District keep, 
set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in manag- 
ing, carrying on, promoting, or advertising directly 
or indirectly, any policy lottery, policy shop, or 
any lottery, or shall sell or transfer any chance, 
right, or interest, tangible, in any policy, lottery, 
or any lottery or shall sell or transfer any ticket, 
certificate, bill, token, or other device, purporting 
or intended to guarantee or assure to any person or 
entitle him to a chance of drawing or obtaining a 
prize to be drawn in any lottery, or in a game or 
device commonly known as policy lottery or policy 
or shall for himself or another person, sell or 
transfer, or have in possession for the purpose of 
sale or transfer, a chance or ticket in or share of 
a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon con- 
viction of each said offense not more than $1,000, 
or be imprisoned not more than three years, or 
both. The possession of any copy of record of any 
such chance, right, or interest, or of any such 
ticket, certificate, bill, token, or other device 
shall be prima facie evidence that the possessor 
of such copy of record did, at the time and place 
concerned as owner, agent, or clerk, or otherwise 
in managing, carrying on, promoting, or advertis- 
ing a policy lottery, policy shop, or lottery. 


If any person shall, within the District of Co- 
lumbia, knowingly have in his possession or under 
his control, any record, notation receipt, ticket, 
certificate, bill slip, token, paper, or writing, cur- 
rent or not current, used or to be used in violating 
the provisions of Sections 863, 865, or 869 of this 
Act, he shall, upon conviction of each such offense, 
be fined not more than $1,000 or be imprisoned for 
not more than one year, or both. For the purpose 
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of this section, possession, of any record, notation, 
receipt, ticket, certificate, bill, slip, token, paper, 
or writing shall be presumed to be knowing posses- 
sion thereof. 


D. C. Code, Section 22-1505. Permitting gambling table or device 
to be set up. (Amended - which reads in part) 


(a) Any house, building, vessel, shed, booth, 
shelter, vehicle, enclosure, room, lot, or other 
premises in the District of Columbia, used or to 
be used in violating the provisions of section 863 
or 865 of this Act, shall be deemed "Gambling 
premises" for the purpose of this section. 


(b) It shall be unlawful for any person in the 
District of Columbia knowingly, as owner, lessee, 
agent, employee, operator, occupant, or otherwise, 
to maintain or aid or permit the maintaining of any 
gambling premises. 


United States Constitution 
Fourth Amendment to the Constitution: 


The rights of the people to be secure in their 
persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be 
violated; and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, 
and the persons or things to be seized. 


Fifth Amendment to the Constitution: 


No person shall be held to answer for a capital 
or otherwise infamous crime unless on a present- 
ment or indictment of a grand jury, except in cases 
arising in the land or naval forces or in the militia 
when in actual service in time of war or public 
danger; nor shall any person be subject for the 
same offense to be twice put in jeopardy of life or 
limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived 
of life, liberty, or property without due process of 
of law; nor shall private property be taken for 
public use without just compensation. 
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> (e) Motion for Return of Property and to Sup- 
aa press Evidence. A person aggrieved by an unlawful 
! search and seizure may move the district court for 
the district in which the property was seized for the 
! return of the property and to suppress for use as 
he evidence anything so obtained on the ground that (1) 
a the property was illegally seized without warrant, 
or (2) the warrant is insufficient on its face, or (3) 
the property seized is not that described in the 
A warrant, or (4) there was not probable cause for 
As believing the existence of the grounds on which the 
warrant was issued, or (5) the warrant was illegally 
executed. The judge shall receive evidence on any 
a issue of fact necessary to the decision of the motion. 
Ras If the motion is granted the property shall be re- 
stored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any 
| hearing or trial. The motion to suppress evidence 
e may also be made in the district where the trial is 
| to be had. The motion shall be made before trial 
or hearing unless opportunity therefor did not exist 
or the defendant was not aware of the grounds for 
the motion, but the court in its discretion may 
entertain the motion at the trial or hearing. 


SUMMARY OF ARGUMENT 





og I (a) 

s 3 

, The affidavit of the police whether stricken of remote and/or 

Bec suppressed evidence or not, is insufficient in law to constitute probable 
Wa cause to believe that the crimes charged are committed because the 

4 facts known to the officer merely show suspicious conduct and the 


information which furnishes some evidence of a law violation is not 


corroborated by surveillance, informers affidavit or reliability. 
K I (b) : 

A search warrant issued for the purpose of securing the sole evi- 
dence that the crime has been or is being committed is constitutionally 
forbidden as a search for evidence. The Fourth and Fifth Amendments 
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to the Constitution forbid the search of a dwelling house for the purpose 
of securing evidence that a crime has been committed when no cause 
exists to believe that the crime has been or is being committed. The 
mere fact a course of conduct by individuals consistent with a pattern 
of conduct usually associated with a type of crime is no substitute for 


probable cause that the crime itself has been or is being committed. 


II 


The necessity for some distinction between the misdemeanor of 
possession of numbers slips and the felony of operating a lottery is 
obvious only when the quantum of proof for each is ascertainable. If 
they were indistinguishable the necessity for the difference would have 
no rational or legal basis. From reason it would appear that the 
felony concerns proof of the operation of a game, while the lesser 
offense is complete upon proof of possession of the end product of the 
game without evidence that the game actually was operated by the 
possessor. Conviction for the felony then does pretend some additional 
factor in reason and the language of the statute is in keeping with and 
requires this additive. 


ARGUMENT 
I (a) 


THE SEARCH WARRANT WAS ISSUED 
WITHOUT PROBABLE CAUSE. 

Appellant along with four other persons was the subject of affi- 
davit for a search warrant for the premises 4707 Dix Street, N. E., in 
the District of Columbia. Generally described the warrant is one 
categorized as an ‘observation’ warrant. In particular the warrant 
describes alleged observations of Ellis and others separately converg- 
ing on several houses located in the District of Columbia, the latter 


4707 Dix Street, N.E., is the premises for which a search warrant was 
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sought and obtained. While Ellis was never observed to carry any sus- 
picious package or distinctive 'bulge’, others were observed from time 
to time carrying either a large pocket book, large container, be it bag 
or box. In particular no one of the subjects of the affidavit had com- 
merce or traffic with any one of the others concerned or with other per- 
sons. No bet or other distinctive gaming transaction was observed nor 
was it distinguished by other confirmatory evidence. Whenever one of 
the subjects was observed to carry a large container or bulge into any 
one of the two premises concerned, someone was observed carrying a 
Similar container or bulge out of the premises. The observations were 
buttressed by allegations that appellant Ellis had been convicted of 
possession of numbers slips in 1949, and two other parties had been 
arrested and charged either with operating a lottery and possession of 
numbers slips or of possession of numbers slips some ten years prior 
to the date of the affidavit. It also appears that the affiants or one of 
them, had information that one of the subjects was ‘picking up’ numbers 
slips however this information was obtained in 1955, (J .A. 6) three years 
prior to the date of the observations and the affidavit. | It was agreed 
that these arrests for operating a lottery and/or possession of numbers 
slips had been judicially declared to be illegal and the evidence seized, 
if any, was suppressed. (J.A. 50) Other allegations in the affidavit 
consisted of information "allegedly known" to affiants and statement of 
their conclusions, none of which was supported by facts or reference 

to the source of their information. 2 


For appraisal of the legal sufficiency of the affidavit petitioner 


| 
invites an inspection of its make-up. There are no "number bets"? or 


1 Woods v. United States, 99 U. S. App. D. C. 351. 
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2 asa background. Nor 


"commerce" among its subjects or with others, 
is the verity of any of the information received and recited by affiants 
alleged to be reasonably trustworthy in substance or by source. 3 In 
this connection the requirements of probable cause for search of a 
dwelling, are at least more demanding than for a search of an auto- 


mobile. 


Again the law does not found probable cause on self-made, bald 
conclusions of law or fact even if uttered by a police affiant.* Nor does 


it credit information, no matter how damning in nature, unless its sub- 


stance is corroborated by observation or surveillance. > The complaint 


which purportedly generated this observation, was stale, (1955), and 

the sourceless information which triggered it, is undated and uncorrob- 
orated. Finally, as a back-drop for otherwise unsupported conclusions 
of gaming activity, Davis and Hawkins in 1947 and 1948, respectively, 
are alleged to have been arrested and charged with lottery violations. 
The fact, admitted below, is that these arrests were judicially con- 
demned as having been made without probable cause. While the beliefs 
of the affiants is an additive, appellant says the remaining statements 

in the affidavit, without the legally ineffective portions, and the judicially 


unpalatable illegal arrests, do not contaminate the premises so as to 


constitute probable cause for a search warrant for a dwelling house. ° 


2&3 pepruhl v. United States, 91 U. S. App. D. C. 125: 


"The facts and circumstances within the arresting Officer's knowledge, 
and of which they had reasonably trustworthy information, were amply 
sufficient to warrant a man of reasonable caution in the belief that appel- 
lant was taking numbers bets in the corridor of the Munitions Building." 
(underlining supplied) 
* Baumboy v. United States, 24 F. 2d 512, U. S. v. Reynolds, etc., 111 F. 
589. Here statements by affiants 'known backer' (J.A. 7) are unembellished by 
disclosed facts, and are only naked conclusions. 


°  Wyche v. United States, 90 U. S. App. D. C. 67: 


"By personal observation, the officers who conducted the search and 
made the arrests carefully check the information they had received from 
the informant." (underlining supplied) 
Also see Draper v. United States, 59S. Ct. 329. 

6 U.S. v. Johnson, 113 Fed. Supp. 359. 
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I (b) 


Up until the search and the receipt of its products the police only 
had suspicion that the appellant was connected with people whose con- 
duct was consistent with that of people who might be engaged in some 
way in the mae business. From this point, loose statements impreg- 
nate the affidavit’ in an effort to supply the format which gives a 
literary facade if not a factual composite or synopsis of a lottery viola- 
tion. This 'where there is some smoke' technique is just as evanescent 
and as evasive of the issue as the discarded 'but for rule’. In most 
other cases in this jurisdiction police action is generated from the fact 
that a crime has been committed and the chase is on to find out who 
committed it. Here the fact that a crime is committed appears only in 
stale information (1955 - J.A. 6) that Catherine Ross is 'picking up 
numbers’. This is not verified by any reported surveillance, nor is the 
information supported by ‘old reliability’, to say nothing of the identity 
of the informant. ® Inquiry into this area was forestalled by the short 
shrift consideration of the motion to suppress, (J.A. 14-17 Judge Jack- 
son) and the foreclosure of any inquiry at trial by the trial Judge. 

(J.A. 31). No where in the affidavit is there any surveillance to justify 
the indispensible initial step, viz. the writing of numbers or the picking 
up such numbers. Appellant agrees that proof, as required at trial, 
upon such an issue is not a sine qua non, but suggests that something 
more than unverified information has always been a minimum requisite. 
(Cf. U.S. v. Bianco, 187 Fed. 2d 416) : 


Apart from surveillance, we have two factors which are designed 
and contrived to divert the turn of decision in this case. With complete 
assurance that a massive affidavit imports efficiency and unhampered 


T Davis collects numbers slips and takes them to a commie house where they 
are tabulated. Ellis is a known "backer"'; the affiants "believe" the bags, boxes, 
pocket books and bulging pockets contain 'number slips.' (See J.A. 5, 14) 


8 No informant is named or elevated to the rank of reliability. 
| 
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by any consideration of successful retribution, the document is pictur- 


esquely armored with sworn police beliefs and conclusions of fact. If 
bald statements of police officers and their beliefs are a satisfactory 
substitute for probable cause this affidavit is good; but then the Fourth 
Amendment can only be considered ''on the whole a kind of nuisance, a 
serious impediment in the war against crime."" Here, while the appel- 
lant’s conduct may be considered to have been consistent with a lottery 
law violator, no probable cause is shown in the affidavit that the crime 
as described in the statute was actually violated. Perhaps a better way 
to put it is: IF NO BETS HAD ACTUALLY BEEN TAKEN ON ANY OF 
THE DAYS OF THE OBSERVATION HOW COULD APPELLANT BE 
GUILTY OF ANYTHING? While in this area we do not consider con- 
viction but merely probable guilt, and not guilt upon evidence admissable 
in trial, yet certain it is that, if under a set of circumstances, guilt is 
impossible, probable cause for such guilt can not exist. 


On the other hand, since the only evidence of appellant's guilt of 
the crime charged springs from the evidence which was the product of 
the search, then the search itself is bad. 


Boyd v. United States 
116 U. S. 616 


Where the usual props for probable cause, as here, do not appear, 
it is perhaps more apparent that the proof of any case at all depends 
entirely upon obtaining the evidence upon the search. While the case 
law, statutes and constitution all proceed on the theory that once having 
probable cause that a crime has been or is being committed and that 
the instruments of that crime are in a house as a prerequisite for a 
search warrant, so far as appellant has been able to find, nocase or 
statute permits suspicion, no matter how robust together with police 
beliefs, (even if multiplied and sworn to) to be used as an alternative 
of fact that some crime is involved. The "bet" precedes the equivocal 


conduct or at least contaminates it. 
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In Whiskey cases, some sale takes place and is followed by 
search and prosecution; the same is true of narcotics and other offenses. 
If the situation was changed would a search of a dwelling house be per- 
mitted for suspected whiskey sales or keeping for sale, if police affiants 


had only unverified rumors and sworn firm beliefs. 


II 


THERE WAS NOT SUFFICIENT EVIDENCE 
TO CONVICT OF OPERATING A LOTTERY. 


As in several criminal statutes Title 22, Section 1501, a felony, 
declares that certain evidence constitutes a 'prima facie’ case. The 
government is not compelled to use the statutory formula to make its 


case but may proceed to prove the elements of a lottery. The govern- 


ment's case consisted of two general items: 


(a) Petitioner was seen to enter several houses into 
which other defendants (acquitted below) carried 
bags or had suspicious bulges. ; 


(b) On the search petitioner was found with the Gites 
observed in a room where alleged lottery tickets 
and adding machines were seized. | 


Petitioner claims that this proof while highly significant and material 
evidence bearing on his culpability, does not supply the proof required 


to bring into play "the statutory prima facie" case. 
The statute Title 22, Section 1501, D. C. Code provides as follows: 


If any person shall within the District keep, 
set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in manag- 
ing, carrying on, promoting, or advertising, 
directly or indirectly, any policy lottery, policy 
shop, or any lottery, or shall sell or transfer an 
chance, right or interest, tangible or intangible, 
in any policy lottery, or any lottery or shall sell 


or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee 
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or assure to any person or entitle him to a chance 
of drawing or obtaining a prize to be drawn in any 
lottery, or in a game or device commonly known 

as policy lottery or policy or shall, for himself or 


another person, sell or transfer, or have in his 


possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any 
lottery or any SUCH bill, certificate, token, or 


device he shall be fined upon conviction of each 
said offense not more than $1,000.00 or be im- 
prisoned not more than three years, or both. The 
possession of any copy or record of any SUCH 
chance, right, or interest, or any such ticket, 
certificate, bill, token, or other device shall be 
prima facie evidence that the possessor of such 
copy or record, did, at the time and place of such 
possession, keep, set up, or promote, or was at 
such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, 
promoting, or advertising a policy lottery, policy 
shop, or lottery. 


The word "such" is the key to petitioners’ contention. Your 
petitioner says that in order to invoke the "prima facie” rule in the 


statute the tickets or chances or numbers slips will have to be copies 


of such” tickets, etc. as are described in the statute. 


In the case at bar the government depended solely on the statutory 
prima facie case. No where in this case was any evidence adduced 


which showed that any one of the papers found were copies or records 


of any tickets, etc., sold, transferred, or in his possession (or the pur- 


pose of sale or transfer as the statute provides). Furthermore if any 
kind of policy ticket is sufficient then a "players" slip - sufficient to 
convict on a possession charge, would give rise to a presumption bear- 
ing no relation to fact presumed. This interpretation would render the 
statute unconstitutional. 


Cf. Benton v. U.S. 
98 U. S. App. D. C. 84 
232 Fed. 2d 341 





13 





It is implicit that the statute is to be interpreted so as to permit 
of its constitutional application. This entails such a consideration as 
would permit of a conviction of a felony only upon proof of possession 
when the character of the thing possessed is of the particular kind de- 
scribed by the statute. In this way an additional element to the mis- 
demeanor is necessary for conviction of the felony rather than of the 
lesser but included misdemeanor. An examination of ‘the arguments 
usually presented in governmental memoranda and briefs begs the ques- 
tion. They speak of numbers or lottery slips in the statutory sense and 
assume that the physical appearance and format of the evidentiary piece 
is all that is necessary. However, helpful the presumption in the statute 
may be, it does not dispense with the necessity of showing that the 
damning paper exhibit is a copy of some gaming transaction as the 
Statute requires. This, too, is not within the gift of the statute. 


CONCLUSION 


WHEREFORE, we respectfully urge that this cause be reversed. 


Respectfully submitted, 


WILLIAM B. BRYANT 
615 F Street, N. W. 
Washington 4, D. C. 


| 


HENRY L. JOHNSON 
626 Third Street, N. W. 
Washington 1, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA > 





THE UNITED STATES OF AMERICA ) ! 
v. Criminal No. 688-58 

1. ROBERT H. ELLIS ) | 

2. CHARLES D. DAVIS ) : 

3. CHARLES E. BERRY ) ! 

4. THEODORE F. HAWKINS ) 

>». CATHERINE ROSS ) 

RELEVANT DOCKET ENTRIES 

1958 | 

July 21 Presentment and indictment filed (8 counts) 

July 25 Arraigned, plea not guilty, Atty. Wm. B. Byyant present 

Aug. 26 Motion to suppress evidence 

Sept. 10 Answer to Motion to suppress : 

Sept. 16 Motion to suppress heard, argued and denied, attorney Wm. 
B. Bryant Jackson, J. 

Nov. 26 Trial by court. Finding: Guilty on counts 1, 2, 3. Case 
referred to probation officer. Deft. permitted to remain on 
bond pending sentence. Attorneys Wm. B. Bryant and H. L. 
Johnson present | 

Nov. 26 Appearance of H. L. Johnson entered ! 

Dec. 3 Motion of defendant in arrest of judgment or in alternative 
for a finding of not guilty on counts 1 and 2 

Dec. 9 Amended and corrected motion for arrest of judgment, etc. 

Dec. 12 Motion in arrest of judgment or for finding of not guilty on 
counts 1 and 2 heard and each denied. Attorneys Wm. B. 
Bryant and H. L. Johnson present; Holtzoff, J. 

1959 : 

Jan. 16 Sentenced to imprisonment for a period of eight months to 


two years and to pay a fine of $1,000.00 on count 1; eight 
months on count 2; eight months on count 3; said sentence by 


2 


the counts to run concurrently. Attorney Wm. B. Bryant 
present. Holtzoff, J. 


Jan.19 Motion for allowance of bail pending appeal argued and denied. 
Atty. Henry L. Johnson present. Holtzoff, J. 


Jan.19 Judgment and commitment of 1/16/59, Holtzoff, J. 
Jan.19 Motion of defendant for allowance of bail pending appeal 
Jan. 21 Notice of appeal from judgment filed 


Jan. 26 Refusal of defendant to sign election against service of 
sentence. 


Feb. 10 Certified copy of memorandum of the Chief Justice of the 
Supreme Court of the United States and his order granting 
bail pending appeal conditioned upon the posting and approval 
of a good and sufficient bail bond in the amount of $5,000, 
said bond to be posted with and approved by the U. S. District 
Court for the District of Columbia or a judge thereof, and 
when so posted and approved to be filed with the clerk of that 
court. Dated 2/7/59 


[ Filed July 21, 1958] 
INDICTMENT 


GRAND JURY IMPANELED MAY 1, 1958, 
SWORN IN ON MAY 6, 1958 


_ THE GRAND JURY CHARGES; 
Continuously during the period from about March 24, 1958, to about 
April 25, 1958, within the District of Columbia, Robert H. Ellis, 
Charles D. Davis, Charles E. Berry, Theodore F. Hawkins and Catherine 
Ross were engaged as owners, agents and clerks, and in other ways, in 
managing, carrying on and promoting a lottery known as the numbers 
game. 
SECOND COUNT: 
Continuously during the period from about Marc 1 24, 1958, to about 
April 25, 1958, within the District of Columbia, Robert H. Ellis, Charles 
D. Davis, Charles E. Berry, and Theodore F. Hawkins did knowingly as 
lessees, agents, operators and occupants, maintain, aid and permit the 
maintaining of a gambling premises located at 4707 Dix Street, N. E. 














THIRD COUNT: : 

On or about April 25, 1958, within the District of Columbia, 
Robert H. Ellis, Charles D. Davis, Charles E. Berry and Theodore F. 
Hawkins, knowingly had in their possession and under their control 


notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used ina 
lottery known as the numbers game. : 

FOURTH COUNT: 

Continuously during the period from about March 24, 1958, to 
about April 25, 1958, within the District of Columbia, Robert H. Ellis 
was engaged in the business of accepting wagers without having previous- 
ly paid the special tax as required by Title 26, U.S. = Section 4411. 
FIFTH COUNT: ; 

Continuously during the period from about March 24, 1958, to 
about April 25, 1958, within the District of Columbia, Charles D. Davis 
was engaged in the business of accepting wagers without having previ- 
ously paid the special tax as required by Title 26, U. s. Code, Section 
4411. 

SIXTH COUNT: 

Continuously during the period from about March 24, 1958, to 
about April 25, 1958, within the District of Columbia, Charles E. Berry 
was engaged in the business of accepting wagers without having previous- 
ly paid the special tax as required by Title 26, U.S. Code, Section 4411. 
SEVENTH COUNT: ! 

Continuously during the period from about March 24, 1958, to 
about April 25, 1958, within the District of Columbia, Theodore F. 
Hawkins was engaged in the business of accepting wagers without having 
previously paid the special taxes as required by Title 26, U.S. Code, 
Section 4411. | 
EIGHTH COUNT: : 

Continuously during the period from about March 24, 1958, to 
about April 25, 1958, within the District of Columbia, Catherine Ross 
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was engaged in the business of accepting wagers without having previ- 
ously paid the special tax as required by Title 26, U.S. Code, Section 
4411. 


/s/ Oliver Gasch, Attorney of the United States 
in and for the District of 
Columbia 


A TRUE BILL: 
Raymond S. Blands, Foreman 


[ Filed Aug. 26, 1958] 
MOTION TO SUPPRESS EVIDENCE 

Come now defendants, Robert H. Ellis, Theodore Hawkins, 
Charles Berry and Charles Davis, by and through their attorney, 
William B. Bryant, and move this Court to suppress as evidence in this 
cause certain items obtained and seized from premises 4707 Dix Street, 
N. E., Washington, D. C., and as reasons therefore states as follows: 

1. That movants, on to wit, April 25, 1958, were lawfully in 
possession of premises numbered 4707 Dix Street, N. E., Washington, 
D. C., and that on said date the premises were forcibly entered by cer- 
tain members of the Metropolitan Police Department. 

2. That there was purportedly a search warrant extant allowing 
for the search and seizure, but movants state that the warrant was in- 
sufficient in law, was improvidently issued, defective upon its face, and 


not based upon adequate legal probable cause and was illegally executed. 


3. That the entry, search, and seizure were forcibly and against 


the will of movants and without movants' consent and were illegal and 
in violation of movants' rights secured under the Fourth and Fifth 
Amendments of the Constitution of the United States. 

4. And for such other and further reasons as will be called to 
the attention of the Court upon the hearing of the motion. 


/s/ William B. Bryant 
Attorney for Defendants 
x ae ss 











[ Filed Sept. 10, 1958] 
ANSWER TO MOTION TO SUPPRESS EVIDENCE 

Comes now the United States Attorney by his Assistant, Thomas A. 
Flannery, and in answer to the defendant's motion to suppress evidence 
states as follows: 

1. The search of premises 4707 Dix Street, N. E., Washington, 
D. C., was pursuant to a United States Commissioner' s search warrant. 
The affidavit for the issuance of the said search warrant and also for 
certain arrest warrants in this case reveal that there was probable 
cause to believe that the defendants were operating a lottery known as 
the numbers game, in 4707 Dix Street, N. E. (See affidavit attached to 
the warrants in this case.) See also Bell v. United States, 126 Fed. 
Supp. 612, 618; Bell v. United States, 254 Fed 2nd 82 (1958). United 
States v. Leon F. Carroll, et al, 98 D.C. 244 (reversed on other grounds 
by Supreme Court). : 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Thomas A. Flannery 
Assistant United States Attorney 


[ Certificate of Service] | 


AFFIDAVIT | 
Affidavit for a U. S. Commissioners’ Search a cas for below- 
described premises: : 

4707 Dix St., N.E. 2 story red shingle siding trimed in white 
with a day light basement. 1957 phone directory list Maurice Tolliver 
as occupant. ! 

Arrest Warrants for the below-named and described persons for 
violation of D. C. Lottery Laws: 

Robert Hamilton Ellis, colored male 

Charles DeWitt Davis, colored male 

Theodore Hawkins, colored male 

Charles Berry, colored male 


Catherine Ross, colored female 
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On April 6, 1955, a complaint was received in the office of the 
Morals Division that Catherine Ross of 4733 Washington Place, N. E. 
was engaged in a lottery operation by picking up number slips. 
Officer Thomas received information that Catherine Ross and 


Charles DeWitt Davis, a known numbers man were meeting daily at 


2107 Maryland Avenue, N.E.,Apt. 4. The number slips were turned 
over to Davis by Catherine Ross. These slips were then transported to 
the ‘counting house”’ where they were processed. 

On March 24, 1958, Officers Evans and Thomas observed 
- Catherine Ross park her car in the 2100 block of Maryland Avenue, N. E. , 
get out carrying a bulging pocketbook and enter premises 2107 Maryland 
_ Avenue, N. E. About 3:00 P.M. Charles Davis entered 2107 Maryland 
Avenue, N. E. with his pockets bulging. About 3:27 P.M. Charles Davis 
came out of the apartment building, got in a car bearing D.C. tags SN- 

' 754, with his pockets bulging, and drove off. 

Charles DeWitt Davis is known to Officer Thomas a numbers pick- 
up man and writer. On March 24,1947, this man was arrested and 
_ charged with operating a lottery and possession of number slips. 

On March 25,1958, 2:43 P.M. Officer Evans observed Catherine 
Ross enter premises 2107 Maryland Avenue, N. E., Apt. 4 carrying a bulg- 
ing pocketbook. About 2:57 P.M., Officer Evans observed Charles Davis 
enter 2100 Maryland Avenue, N. E. About 3:06 P.M. he came out and en- 
tered 2109 Maryland Avenue, N. E. About 3:11 P.M. he came out and en- 
tered 2107 Maryland Avenue, N. E., Apt. 4 with his pockets bulging. At 
this Officer Evans left the area. 

On March 28,1958, about 2:40 P.M. Officer Thomas observed 
Catherine Ross enter 2107 Maryland Avenue, N. E. carrying a bulging 
pocketbook. About 2:55 PM Officer Thomas observed Charles Davis 
enter 2100 Maryland Avenue, N. E. , remain a few minutes, come out and 
enter 2109 Maryland Avenue, N. E., remain a few minutes come out and 
enter 2107 Maryland Avenue, N. E. About 3:35 P.M. Charles Davis came 
out of 2107 Maryland Avenue, N. E. , got in his car bearing D.C. tags SN- 
754 with his pockets bulging and drove off. He was followed by Officer 
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Thomas to the vicinity of 17th and U Sts. ,N. W., where he parked, pockets 
bulging, he entered 1721 U St.,N.W. In checking the area, Officer 
Thomas observed a Lincoln car bearing D.C. tags EJ -880, which was 
listed to Robert Ellis, 811-20th St.,N.E., known to Officer Thomas as 
a "numbers backer" and by whom Charles Davis was employed. About 
6:10 P. M. Officer Thomas observed Theodore Hawkins come out of 1721 
U St.,N.W. and walk away. About 6:15 P.M. Officer Thomas observed 
Charles Davis come out of 1721 U St.,N. W. and leave the area. About 
6:30 P.M. Charles Berry come out of 1721 U St.,N. W. carrying a large 
brown paper bag, and walked away. A few minutes later, Robert Ellis 
came out and returned to 1721 U St.,N.W. About 8:00 P.M. Robert Ellis 
came back out of 1721 U St., N. W. , went to his car and drove off. 

Robert Hamilton Ellis is known to Officer Thomas as "numbers 
backer", also, on August 19,1947, he was arrested and charged with 
operating a lottery and possession of number slips. | 

Theodore Hawkins was arrested and charged on September 23, 
1948 with operating a lottery and possession of number slips. 

Charles Berry is known to Officer Thomas to be engaged in num- 
bers activities. : 

On March 27,1958, about 2:46 P.M. Officer Evans observed 
Catherine Ross use a key and enter 2107 Maryland Avenue, N. E. , Apt. 4. 
Officer Evans also observed two unidentified colored males enter this 
same apartment. At 3:00 P.M. Officers Thomas and Evans observed 
Charles Davis enter 2100 Maryland Avenue, N. E. A few minutes later he 
came out and entered 2109 Maryland Avenue, N. E. A few minutes later 
he came out and was observed by Officer Evans to enter 2107 Maryland 
Avenue, N. E., Apt. 4, with a key. About 3:26 P.M. Officers Thomas and 
Evans observed Charles Davis come out of 2107 Maryland Avenue, N., E. 
with his pockets bulging and get into a car bearing D.C. tags AT-660 
and drove off. We followed him to the vicinity of 17th & U Sts.,N.W., 
where he parked and entered 1721 U St., N. W. with his pockets bulging. 
About 6:10 P.M. Officers Thomas and Evans observed Theodore Hawkins 
come out of 1721 U St., N. W. and walk away. About 6:32 P.M. Charles 
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Berry came out of 1721 U St., N. W. carrying a large brown paper bag 

and left the area. About 6:30 P.M. Charles Davis came out of 1721 U 

St.,N. W., got in his car and drove off. About 6:43 P.M. Robert Ellis 
came out of 1721 U St.,N.W., got in his car and drove away. 

On March 28,1958, about 3:03 P.M. Robert Ellis parked his car, 

-EJ-880 in the 1700 block of U St., N. W. and entered 1721 U St., N. W. 

with a key. About 3:13 P.M. Charles Berry parked a Chevrolet bearing 

Maryland tags FF 34-21 and entered 1721 U St.,N.W. with his pockets 

bulging and used a key for entry. About 3:17 P.M. Theodore Hawkins en- 


tered 1721 U St.,N.W., carrying a large cardboard box, using a key for 
entry. About 3:57 P.M. Charles Davis parked his car in the 1700 block 
of U St., N.W. and entered 1721 U St.,N.W. with a key, his pockets 
were bulging. About 5:45 P.M., same date, Officers Thomas and Evans 


returned to the vicinity of 1700 block U St., N.W. About 6:09 P. M. 
Theodore Hawkins came out of 1721 U St., N. W. About 6:36 P. M. Charles 
Berry came out carrying a large cardboard box. A few minutes later 
Charles Davis came out of 1721 U St., N. W. About 6:45 P.M. Robert 
Ellis came out and left the area. 

On March 31,1958, about 2:48 P.M. Officer Evans observed 

' Catherine Ross enter 2107 Maryland Avenue, N.E., Apt.4. About 2:57 
P.M. Officer Evans observed Charles Davis enter 2100 Maryland Avenue, 
_ N.E. A few minutes later he entered 2109 Maryland Avenue, N.E. At 

3:12 P.M. he entered 2107 Maryland Avenue, N. E., Apt.4, with his pockets 
bulging. At this time, Officer Evans left the area. 

On April 1,1958, about 2:45 P.M. Officer Evans observed Charles 
Davis parked in the 2000 block Maryland Avenue, N. E. Officer Evans ob- 
served Charles Davis enter 2003 Maryland Avenue, N.E., remain a few 
minutes, then enter 2100 Maryland Avenue, N. E., then enter 2109 Mary- 
land Avenue, N. E., then enter 2107 Maryland Avenue, N. E. 

On April 3, 1958, Officer Evans observed Charles Davis about 
2:45 P.M. enter 2100 Maryland Avenue, N. E., 2109 Maryland Avenue, 
N. E. , 2107 Maryland Avenue, N. E., Apt. 4. At 2:48 P.M. Officers Thomas 
and Evans observed Catherine Ross enter 2107 Maryland Avenue, N.E., 
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Apt.4. About 3:18 P.M. Officers Thomas and Evans observed Charles 
Davis leave 2107 Maryland Avenue, N.E. with his pockets bulging. He 
was followed to the 200 block Gallatin St., N. W., where he parked and 
entered 245 Gallatin St,,N. W., with his pockets bulging. In the immediate 
area were the cars parked that were being used for transportation by the 
named persons and Charles Berry referred to in this affidavit. At 6:20 
P.M. Theodore Hawkins came out and got into his car and drove off. 
About 6:55 P.M. Robert Ellis and Charles Berry came to the front door 
of 245 Gallatin St., N.W. and started to leave. After a short conver- 
sation, they rushed back into the house. About 10 minutes later, he came 
out of the rear and got into an Oldsmobile bearing D. C. tags KP-946 and 
left the area. : 

On April 5, 1958, about 2:56 P.M. Officer Evans observed 
Catherine Ross and another unidentified colored female enter 2107 
Maryland Avenue, N.E., Apt. 4. About 3:00 P.M. Officer Evans observed 
Charles Davis enter 2100 Maryland Avenue, N. E., remain a few minutes, 
then entered 2109 Maryland Avenue, N.E. A few minutes later he came 
out and entered 2107 Maryland Avenue, N. E. 

On April 8, 1958, about 4:00 P. M. Officer Thomas observed the 
following cars bearing the following tags: EP946, which is used by 
Charles Berry; RG-715, which is used by Theodore Hawkins; EJ-880, 
which is used by Robert Ellis; and GN-901 which is used by Charles 
Davis; parked in the vicinity of Spring Road, Otis Place, 3600 block 11th 
Street and 10th Street, N. W. About 6:10 P.M. Theodore Hawkins left 
the basement of 3600-10th St.,N. W. At 6:25 P. M. Charles Davis left the 
basement of 3600-10th St., N.W. At 6:40 P. M. Charles Berry left the 
basement of 3600-10th St., N. W. , carrying a large cardboard box. About 
6:50 P.M. Robert Ellis left the front door of 3600-10th St. , N. W. 

On April 9,1958, at 3:00 P.M. Officers Thomas and Evans ob- 
served Robert Ellis enter 3600-10th St., N. W. About 3: 02 P.M. Charles 
Berry entered the basement of 3600-10th St.,N. W., he was also ob- 
served by Officers Thomas and Evans placing brown paper bags in his 
pockets before entering the house. At 3:20 P.M. Theodore Hawkins en- 
tered the basement of 3600-10th St. , N. W. , carrying a large cardboard 
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- box. About 3:40 P.M. Charles Davis entered the basement of 3600-10th 
"St. ,N.W. with his pockets bulging. All observations mentioned on April 
9,1958 were observed by Officers Thomas and Evans. About 6:15 P.M. 

_ Officers Thomas and Evans observed Theodore Hawkins leave 3600-10th 
St., N. W. About 6:38 P.M. Charles Davis left 3600-10th St., N. W. About 
6:47 P.M. Charles Berry left carrying a large cardboard box. At 6:52 
P.M. Robert Ellis left 3600-10th St., N. W. 

On April 10,1958, Officer Evans observed Robert Ellis in the base- 
ment of 3600-10th St., N.W., about 2:52 P.M. About 3:10 P.M. Officer 
Evans observed Charles Berry enter basement of 3600-10th St., N. W. At 
3:13 P.M. Officer Evans observed Theodore Hawkins enter the basement 
of 3600-10th St., N.W. About 6:10 P. M. Officer Evans observed Theodore 
Hawkins leave 3600-10th St.,N.W.. At 6:38 P.M. Charles Berry left 
3600-10th St., N. W. About 6:42 P.M. Robert Ellis left 3600-10th St., N. W., 
with an orange colored package in his left hand. 

On April 11,1958, about 3:45 P.M. Officers Thomas and Evans 
observed the following cars bearing the following tags (D.C.): .‘G-715, 
GN-901, and EJ-880 parked in the vicinity of 2007 block Gallatin St. , 
N.W. These cars were observed on previous dated mentioned in the affi- 
davit as being used by the named and described persons in the affidavit. 
About 6:10 P. M. Theodore Hawkins came out of the basement garage, 
rear, 245 Gallatin St., N. W., carrying a cardboard suit box. At 6:44 
P.M. Officers Thomas and Evans observed Charles Berry carrying a 
large brown paper bag and Charles Davis come out of the basement 
garage, rear, 245 Gallatin St., N. W. About 7:00 P.M. Robert Ellis came 
out of the front of 245 Gallatin St., N. W. and left the area. 

On April 15,1958, about 2:40 P.M. Officer Evans observed 
Catherine Ross enter 2107 Maryland Avenue, N.E. Apt.4, carrying a 
bulging pocketbook. About 2:46 P. M. Charles Davis entered premises 
2100 Maryland Avenue, N. E. A few minutes later he entered 2109 Mary- 
land Avenue, N. E. A few minutes later he came out and entered 2107 
Maryland Avenue, N. E., Apt.4. About 3:22 P.M. Charles Davis came 
out of 2107 Maryland Avenue, N. E. with his pockets bulging, got in his 
car and drove off. About 3:05 P.M. Officer Thomas observed Charles 
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Berry enter the basement of 2725-13th St., N. W. with his pockets bulg- 
ing. A few minutes later Robert Ellis entered the front door 2725-13th 
St., N. W. A few minutes later Theodore Hawkins entered the basement 
of 2725-13th St., N. W. carrying a cardboard box. About 3:40 P. M. 
Charles Davis entered the basement of 2725-13th St., N. W. with his 
pockets bulging. 

On April 16,1958, about 3:07 P.M. Officers Thomas and Evans 
observed Theodore Hawkins entered the basement of 2725- -13th St., N. W. 
carrying a large cardboard box. About 3:15 P. M. Charles Berry entered 
the basement 2725-13th St.,N.W. About 3:20 P.M. Robert Ellis entered 
the front door of 2725-13th St., N. W. About 3:35 P. M. Charles Davis 
entered the basement 2725-13th St., N. W. with his pockets bulging. About 
6:08 P.M. same date Officers Thomas and Evans observed Theodore 
Hawkins leave the basement of 2725-13th St. , N. W. About 6:28 P.M. 
Charles Berry left the basement of 2725-13th St. , N. W. carrying a card- 
board box. He was accompanied by Charles Davis. About 6:41 P.M. 
Robert Ellis left by the front door of premises 2725-13th St. , N. W. 

On April 17,1958, about 3:08 P.M. Officers Thomas and Evans ob- 
served Charles Berry enter the basement of 2725-13th St., N. W. About 
3:10 P. M. Robert Ellis entered the front door of 2725-13th St. , N. W. 
About 3:14 P.M. Theodore Hawkins entered the basement of 2725-13th 
St.,N.W. At 3:32 P.M. Charles Davis entered the basement of 2725-13th 
St.,N.W. with his pockets bulging. At 3:14 P.M. Officers Thomas and 
Evans observed Theodore Hawkins enter the basement of 2725-13th St., 
N.W., he was carrying a large cardboard box. At 6:04 P. M. Officers 
Thomas and Evans observed Theodore Hawkins leave the basement of 
2725-13th St.,N.W. At 6:31 P.M. Charles Berry left the basement of 
2725-13th St.,N.W. carrying a large brown paper bag. At 6:33 P.M. 
Charles Davis came out of the basement of 2725-13th St.,N.W. At 6:34 
P.M. Robert Ellis came out of the door of 2725-13th St. ,N. W. Our ob- 
servation. was discontinued. 

On April 18,1958, about 3:07 P.M. Officers Thomas and Evans ob- 
served Robert Ellis enter the front door of 2725-13th St. »N. W. About 
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3:12 P.M. Theodore Hawkins entered the front door of 2725-13th St. , 
N.W. carrying a cardboard box. At 3:15 P.M. Charles Berry entered 
the basement of 2725-13th St., N. W. with his pockets bulging. At 3:35 
P.M. Charles Davis entered the basement of 2725-13th St., N. W. with 
his pockets bulging. About 6:20 P.M. this same date, Officers Thomas 
and Evans observed Theodore Hawkins come out of the basement 2725- 
13th St.,N.W. About 6:56 P.M. Charles Davis and Charles Berry, who 
was carrying a large brown paper bag, came out of the basement of 
2725-13th St., N.W. About 7:00 P.M. Robert Ellis came out of the front 
door 2725-13th St., N. W. and left the area. Our observation was dis- 
continued. 

On April 19,1958, about 3:00 P.M. Officer Evans observed Robert 
_ Ellis enter the front door of 2725-13th St., N. W. About 3:10 P.M. Charles 
Berry entered the basement of 2725-13th St., N. W. About 3:14 P. M. 
Theodore Hawkins entered the front door of 2725-13th St., N. W., carrying 
a large cardboard box. About 3:27 P.M. Charles Davis entered the base- 
ment 2725-13th St., N. W. with his pockets bulging. About 6:12 P.M. this 
same date, Officer Evans observed Theodore Hawkins leave the basement 
of 2725-13th St., N. W. At 6:32 P.M. Charles Davis and Charles Berry, 
who was carrying a large brown paper bag, left the basement of 2725-13th 
St., N.W. About 6:57 P.M. Robert Ellis left the front door of 2725-13th 
St., N. W. 

April 21,1958, about 6:05 P. M. , Theodore Hawkins was observed 
by Officers Evans and Thomas crossing the street in the 4700 block of 
Dix St., NE. About 6:16 P.M. Officers Evans and Thomas observed 
Charles Berry and Charles Davis come out of 4707 Dix St., N. E. Charles 
Berry was carrying a large brown paper bag. About 6:40 P.M. Robert 

Ellis came out of the front door of 4707 Dix St., N. E. 
| April 22,1958, about 3:12 P.M. Officers Evans and Thomas ob- 
served Charles Berry enter 4707 Dix St., N. E. About 3:17 P.M. Officers 
_ Evans and Thomas observed Theodore Hawkins enter 4707 Dix St., N. E., 
carrying a cardboard box. About 3:27 P.M. Officers Evans and Thomas 


observed Charles Davis enter 4707 Dix St., N. E. , carrying a brown paper 
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bag. About 6:07 P.M. Officers Evans and Thomas observed Theodore 
Hawkins come out of the side door premises 4707 Dix St. ,N. E. About 
6:20 P.M. Charles Berry was observed by Officers Evans and Thomas 
come out of 4707 Dix St., N. E. carrying a large brown paper bag, ac- 
companied by Charles Davis. About 6:35 P. M. Officers Evans and 
Thomas observed Robert Ellis come out of 4707 Dix St., N.E. 

April 23,1958, Officers Evans and Thomas made the following ob- 
servation of premises 4707 Dix St., N. E. About 2:45 Pp, M. Robert Ellis 
entered 4707 Dix St., N. E. by the front door. About 3:12 P.M. Charles 
Berry entered 4707 Dix St., N. E. About 3:15 P. M. Theodore Hawkins, 
carrying a cardboard box entered the front door, premises 4707 Dix St., 
N.E. About 3:37 P. M. Charles Davis entered 4707 Dix St.,N.E. witha 
brown paper bag in his hand. About 6:15 P. M. Theodore Hawkins came 
out of the basement side door, premises 4707 Dix St., N. E. About 6:17 
P.M. Charles Berry came out of the basement side door of 4707 Dix 
St.,N.E. About 6:23 P.M. Charles Davis came out of the basement side 
door. About 6:33 P.M. Robert Ellis came out of the front door, 4707 
Dix St., N. E. Our observation was discontinued. | 

April 24,1958, Officers Evans and Thomas made the following ob- 
servation of premises 4707 Dix St., N. E. About 2:50 P. M. Robert Ellis 
entered the front door 4707 Dix St.,N.E. About 3:04 P.M. Charles Berry 
entered 4707 Dix St., N. E. About 3:26 P. M. Theodore Hawkins entered 
the front door of premises 4707 Dix St.,N. E., carrying a cardboard box. 
About 6:15 P.M. Theodore Hawkins came out of the basement side door 
of 4707 Dix St., N. E. About 6:25 P.M. Charles Davis came out of the 
side door of basement 4707 Dix St., N. E. About 6:27 P, M. Charles Berry 
came out of the side basement of 4707 Dix St., N.E., carrying a large 
brown paper bag. About 6:35 P.M. Robert Ellis came out of the front 
door, premises 4707 Dix St., N. E. At this time our observation was 
discontinued. | 

April 25, 1958, Officers Evans and Thomas made the following ob- 
servation of premises 4707 Dix St., N. E. About 2:53 P, M. Robert Ellis 
entered 4707 Dix St.,N.E. About 2:57 P.M. Charles Berry entered 4707 
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Dix St., N. E. About 3:34 P.M. Theodore Hawkins entered 4707 Dix St., 
N.E., with jacket bulging. At this time, our observation was discon- 
tinued. 

It is the belief of the undersigned officers, a numbers office is 
now set up in premises 4707 Dix St., N.E., and there is secreted in 
these premises number slips, number bets, adding machines, and other 
gambling paraphernalia, which is in violation of D.C. Lottery Laws. 
Where brown paper bags, bulging pockets, cardboard box are mentioned, 
it is believed that they contain number_slips, number bets, or other 
gambling paraphernalia. 


/s/ Jack S. Evans 
Pvt., Morals Division, MPDC 


/s/ Tarver J. Thomas 
Pvt., Morals Division, MPDC 


[JURAT dated 25 April 1958. | 


OFFICIAL TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
September 26, 1958 
The above-entitled matter came on for hearing of a motion to sup- 
press evidence before the Honorable Joseph Jackson, United States 
District Judge at approximately 11:15 a. m. 
ON BEHALF OF THE DEFENDANTS: 
William B. Bryant, Esq. 
ON BEHALF OF THE GOVERNMENT: 


Thomas Flannery, Esq. 
Asst. U.S. Attorney. 


PROCEEDINGS 
THE DEPUTY CLERK: Case of United States versus Robert M. 
Ellis, Charles N. Davis, Charles E. Berry, Theodore F. Hawkins and 
Catherine Ross, a motion to suppress evidence. Criminal Action No. 
688-58. 
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THE COURT: Proceed. First, does the government agree to any 
of these motions? 

MR. FLANNERY: No, your Honor. 

THE COURT: Very well. Are you going to argue your first 
motion separately? I see you have two here. | 

MR. BRYANT: I suspect my argument on either one will cover both. 

THE COURT: One argument to cover both. Very well. 

MR. BRYANT: If your Honor please, the sole basis for my 
motion is that the affidavit in support of the process which was issued 
back in April of 1958 is insufficient to support the issuance thereof. 

I call your Honor's attention to the fact that, contrary to the usual 
pattern, the information or complaint that the officers received which 
tipped off their investigation was, to say the least, a stale complaint. 

It wasn't one of these things where we receive information and do so and 
so. A complaint was received in the Headquarters eae in 1955, 
and until recently nothing was done. 

Then there were a series of observations, during which time 

certain people were spoken of as known to the policemen as numbers 

3 operators, and that knowledge was predicated on this, your Honor: 
One man was arrested for numbers violation in 1946; not convicted. 
Another man was arrested for numbers violation in 1947. At no time 
during the whole course of observations was there ever anybody who 
played a number any where. | 

No policeman ever saw a lottery ticket or lottery slip any where. 
No information that anybody played a number or was playing a number 
any where. 

THE COURT: How do you know that? 

MR. BRYANT: The affidavit doesn't say so. And I suspect when 
I attack the sufficiency of the affidavit we are bound by the four corners 
of the affidavit. | 

THE COURT: Very well. Proceed. | 

MR. BRYANT: In connection with this, I say to your Honor that 
back in 1953 Chief Judge of this court had a case which was much worse 
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than this one, so to speak. It was called the case of United States vs. 
Johnson, and is cited at 113 Fed Sup at page 361. ‘ 
And in that case an officer played some numbers and saw a man 
pick up the number slips. No question about what it was. This occurred 
in a residence on Kenilworth Avenue, Northeast on several occasions. 
And then that man who picked up the numbers went to a place on another 


street in Northeast Washington on several occasions, stayed in there 4 


_ about thirty minutes, and while he was in there some other unidentified 


4 


people went in and out with bulging pockets and what not. And in 
that case the Chief Judge ruled, and very promptly and properly so, that 


- in order to support a search warrant for a premise which was a dwelling 


house, an officer must have more than suspicion. I submit this affidavit-- 
THE COURT: That is good law, but suspicion sometimes develops 
into probable cause. 
MR. BRYANT: But there are certain minimum conditions or 
climate under which that suspicion grows into a more robust suspicion 
and graduates into the field of probable cause. 
I say to your Honor that in this affidavit there is no probable 
cause and could not possibly be supported. In connection specifically 
with the arrest of the woman, the woman was seen to go into a premises. : 
She had a bulging pocketbook. Your Honor, what woman doesn't have a 
bulging pocketbook if she has a pocketbook at all? 
She goes into her premises on many occasions without a pocket- 
book and there is no mention of any pocketbook. After she goes into a 
house, an apartment house, a man that they got their three year old in- 
formation on went into the apartment. 
Nobody ever saw any transaction between those people; none s 
whatsoever. After a while the man came out. He was supposed to have 
a bulging pocket, but he had the bulging pocket when he went in. So 4 
what did he get? I respectfully submit to your Honor that these five 
pages of meaningless observations are insufficient. Your Honor will ae 
have to reject a complaint that is three years old. Your Honor will have 
to reject their basis for the knowledge this man was a numbers man, 
which was based on not even a conviction, but a 1946 and '47 arrest. 
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I submit to your Honor that the probable cause is lacking and that 
all the warrants are improperly issued. 

THE COURT: I will hear you briefly, Mr. Flannery. 

MR. FLANNERY: I submit the affidavit plainly shows probable 
cause, your Honor, to believe these defendants were operating a lottery. 
On numerous days set out in this very lengthy affidavit, police stated at 
hours highly significant in the operation of a lottery, they saw these 
defendants day after day going and coming from these various premises; 
that they had bulging pocketbooks and paper bags on certain days. 

There are cases which I have cited in my answer to counsel's 
motion which bear out the proposition that such activity does spell out 
probable cause. 

THE COURT: Motion denied. 


[ Filed Nov. 26, 1958] Washington, D. CG: 


November 26, 1958 
The above-captioned cause came on for hearing before the HONOR- 
ABLE ALEXANDER HOLTZOFF, United States District Judge. 
APPEARANCES: 
On behalf of the Government: 


THOMAS A, FLANNERY, ESQ. 
Assistant United States Attorney. 


On behalf of the Defendants: 


WILLIAM B. BRYANT, ESQ., 
HENRY LINCOLN JOHNSON, ESQ., 
Washington, D. C. 


PROCEEDINGS ! 
THE DEPUTY CLERK: United States versus Robert H. Ellis and 
others. , 
THE COURT: Are both sides ready? 
MR. BRYANT: Yes, your Honor. 
MR. FLANNERY: Yes, your Honor. 
THE COURT: You may call the jury. 
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MR. BRYANT: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(The following proceedings were had at the bench:) 

MR. BRYANT: Good morning, your Honor. If your Honor please, 
in this matter Iam in this position. I have indicated to Mrs. Burroughs 
that we would like to go ahead without a jury. 

THE COURT: Very well. 

MR. BRYANT: The reason for that, your Honor, is this: 

Motions to suppress evidence were filed in this matter quite some time 
ago. I had a hearing before Judge Jackson. I would say that it was 
pretty brief, if your Honor please. And I believe that this is a matter 
which would come under your Honor's scrutiny. 

Your Honor knows that I don't delay these matters. Ihave, asa 
matter of fact -- 

THE COURT: Yes, Iknow. The Court has a high regard for you. 

3 MR. BRYANT: And I believe that as this case unfolds, that your 
Honor will see the fatal deficiency in the affidavit. 

And there is another matter which we draw to your Honor's atten- 
tion. In connection -- out of deference for your Honor's time I have 
talked to Mr. Flannery and it appears that he would call as his first wit- 

- ness the police officer who participated in the observations. I suggested 
to Mr. Flannery that if he would testify to nothing more than is in the 
affidavit, that we might enter into a stipulation that if he were called he 
would testify to that. 

THE COURT: I think that is very nice. The Court appreciates 
counsel's cooperation. That is trying cases in a lawyer-like manner 
and in the highest traditions of the legal profession. 

MR. BRYANT: Your Honor, I don't know whether this suffices or 


not. I have five defendants and I have explained this matter in the 





presence of Mr. Johnson and they have signed separate -- 
THE COURT: I think a single document is sufficient, but to make 
_ sure that the record is straight I will interrogate each one, as I usually 
do. That will protect counsel as well as the record. 














19 

MR, BRYANT: Yes, your Honor. 

THE COURT: Very well. : 

MR. BRYANT: Now, in connection with this case, Iam going to 
ask your Honor to allow me to introduce two bits of evidence. One is a 
docket out of this Court, 1948; the other one is an information out of the 
Municipal Court. I have the Clerk here. : 

THE COURT: So far as the dockets of this Court are concerned, 
the Court will take judicial notice of them, if you will just refer to them. 





Of course, I cannot take judicial notice of records of the Municipal 
Court, but I imagine that the United States Attorney will not insist on 
having them identified by the Clerk or to go through that formality. But 
you may offer them at the proper time. 

Thank you, gentlemen. 

MR. FLANNERY: Your Honor, the Clerk has jast informed me 
that the jury in the Edmonds case which I tried for the past three or 
four days is ready. ! 

THE COURT: Then I think you had better go. I think that is the 
kind of a case where the trial Assistant should be present instead of 
letting somebody else from the office take it. I think you had better go. 

MR. FLANNERY: Very well. I will come back in a few minutes. 
It won't be long, I'm sure. | 

THE COURT: You don't mind my interrogating the defendants in 
the meantime? ! 

MR. FLANNERY: Not at all. : 

(Mr. Flannery left the courtroom and the following pro- 
ceedings were had in open court:) 

THE COURT: Robert H. Ellis, will you rise, please? You under- 
stand, do you not, that you are entitled to a trial by jury? 

(Defendant Ellis nodded his head. ) : 

THE COURT: Is it your desire, as your counsel has stated, to 
waive your right to a trial by jury and to be tried by the Court without a 
jury ? 

(Defendant Ellis nodded his head. ) 
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THE COURT: Very well. 

Theodore F. Hawkins, do you understand that you are entitled to 
be tried by a jury? 

| DEFENDANT HAWKINS: Yes, Ido, your Honor. 

THE COURT: And is it your desire, as your counsel has stated, 
to waive your right to a jury trial and to be tried by the Court without a 
jury? 

DEFENDANT HAWKINS: Ido, your Honor. 

THE COURT: You may resume your Seat. 

Charles D. Davis, do you understand that you are entitled to be 
tried by a jury? 

DEFENDANT DAVIS: Yes, Ido, your Honor. 

THE COURT: Is it your desire, as your counsel has stated, to 
waive your right to a trial by jury and to be tried by the Court without a 
jury? 

6 DEFENDANT DAVIS: Yes, Ido, your Honor. 

THE COURT: Very well. You may resume your seat. 

Charles E. Berry, do you understand that you are entitled to be 
tried by a jury? 

DEFENDANT BERRY: Yes. 

THE COURT: Is it your desire, as your counsel has indicated, 
to waive that right and to be tried by the Court without a jury? 

DEFENDANT BERRY: Yes. 

THE COURT: You may resume your seat. 

Catherine Ross, do you understand that you are entitled to be 
tried by a jury? 

DEFENDANT ROSS: Yes, your Honor. 

THE COURT: Is it your desire, as has been indicated by your 
counsel, to be tried by the Court without a jury and to waive your right 





to a jury trial? ; 
DEFENDANT ROSS: Yes, your Honor. 3 
THE COURT: You may resume your Seat. 
The Court will accept the waiver of jury trial. 
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The Court has excused the Assistant United States Attorney for a 
few minutes to go to another courtroom to take the verdict, a jury ver- 
dict, in another case. We will wait until he returns, which I think will 
not be long. : 
(following a brief pause, Mr. Flannery returned to the 
courtroom. ) : 
7 MR. FLANNERY: Iam sorry I was so long, your Honor, but the 
jury was polled. | 
THE COURT: That is all right. You cannot be ‘ two places at 
the same time. You would be violating the laws of physics if you were. 
I thought that case was important enough for the trial Assistant to be 
personaliy present in taking the verdict. However, the time was not 
wasted because it gave me an opportunity to read at least a part of the 
affidavit and part of the evidence. : 
You may proceed. : 
I will be glad to have a brief opening statement. 
MR. FLANNERY: Very well. 7 


OPENING STATEMENT BY COUNSEL ON BEHALF OF 
THE GOVERNMENT | 


MR. FLANNERY: In this case all five of these defendants, of 
course, are indicted for certain violations of the gambling laws, namely, 
operating a lottery during the period from March 24, 1958, to on or 
about April 25,1958, that is, a lottery known as the numbers game. 

They are further-more charged with maintaining a gambling 
premises at 4707 Dix Street, Northeast, and with having possession of 
numbers slips on April 25th, 1958, that is, the four, Ellis, Davis, 
Berry and Hawkins. ! 

Then there are a number of counts, four, five, six, seven and 

eight which charge all of these people with having failed to pay the 
Wagering Tax Stamp required by law while engaged in the business of 
accepting wagers. 


In this case the affidavit shows that during the period named in 
the indictment Officer Thomas and an Officer Evans observed all of the 
defendants engaging in a procedure which to them was evidence, the old 
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familiar pattern of going from place to place along the route with bags. 
THE COURT: Were they brown paper bags? 
MR. FLANNERY: Brown paper bags and boxes and bulging pockets. 
_ And at the same time, the same significant hour on each day. Early in 


the afternoon. Now, these observations, as the affidavit reflects, 
covered a considerable period of time, from a period of a little over a 
month. As a result of these observations, and I won't take the Court's 
time relating what they are because they are in the affidavit which is 
before the Court, as a result of those observations, a search warrant 
was obtained for 4707 Dix Street, Northeast, and an arrest warrant for 
the female defendant Catherine Ross. 

Now, this search warrant was executed by Inspector John Layton 
and some of his officers on April 25, 1958 at around 5:15 p.m. And 
upon entering the premises the officers found the four male defendants, 
Ellis, Davis, Berry, and Hawkins, seated in a basement at a table and 

there was an adding machine on the table, numbers slips, rundown 
tapes and a stack of money. 

The defendants refused to make any statement about why they were 
there or what the paraphernalia was. 

On the same day, around 6:35 p.m., Inspector Layton and other 
officers went to 4733 Washington Place, Northeast, to execute the arrest 
warrant for Catherine Ross. They arrested her pursuant to the warrant 
in this house and there in view of the officers was certain paraphernalia, 
used numbers books and other paraphernalia, which they seized incident 
to the arrest of the defendant. 

This defendant denied being in the numbers business, had no ex- 
planation for possession of the paraphernalia. 

The government feels in this case there was probable cause, in 
the first place for the issuance of the arrest warrants and clearly that 
later, after the warrants were executed and that paraphernalia was 
found, that it is evidence certainly of their violation of the gambling 
statutes. 

THE COURT: Now, what about the counts relating to failure to 
pay the tax? 
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MR. FLANNERY: Yes, your Honor. The government hopes it 


can proceed with those. I note that my witness, my necessary witness 
from the Internal Revenue Bureau hasn't appeared this morning. If he 
10 doesn't appear at the proper time I will dismiss those counts. 

THE COURT: Is my recollection correct that it has been held 
that this statute applies only to the person in charge of the enterprise 
and does not apply to his employees? I always read the statute that way 
and I am under the impression there has been an —— decision 
which shares that view. | ; 

MR. FLANNERY: There was a recent Series Court case on 
that point. 

THE COURT: I think it held, if my recollection serves me right-- 
of course I have to move from case to case and it is sometimes difficult 
to pick up what is deep in the recesses of my mind, but my recollection 
is that the Supreme Court held that that statute applies only to the owner 
or manager of the enterprise and not to persons who accept wagers as 
employees. , 

MR. FLANNERY: I haven't read that case recently your Honor, 

so Iam not too sure what it did stand for. 

THE COURT: It is within the past year. : 

MR. BRYANT: Your Honor, it is the Calomiris Case. 

THE COURT: Yes. I forgot the name because it is an unusual 
name. Thank you. We will have to bear that decision in mind. 

11 MR. FLANNERY: Yes, your Honor. : 

THE COURT: Well, you may proceed then to make a record. 
Something was said at the bench conference about a stipulation to be made. 

MR. FLANNERY: Yes, your Honor. It can be agreed to and 
stipulated between counsel that if Officer Tarver Thomas were called 
to testify in this case his testimony would be the same knowledge or in- 


formation which appears in the affidavit attached to the application for 


search warrant in this case and which is a part of the Court record. 
THE COURT: And that it may be considered as though Officer 
Thomas testified orally ? 
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MR. FLANNERY: Yes, your Honor. 

THE COURT: In accordance therewith ? 

MR. BRYANT: That is right. 

MR. FLANNERY: And I believe there is another officer men- 
tioned in that, Evans. Can it be stipulated -- 

MR. BRYANT: If either one or both of them. 

THE COURT: Of course, as is necessarily always the case in 
connection with an affidavit on which a warrant is issued there is a 
great deal of hearsay data and the Court will only consider on the ques- 
tion of guilt or innocence such portions of the affidavit as are competent 
and admissible in evidence at the trial and will ignore such other portions 

12 as might bear upon the validity of the search warrant but would not 
- be admissible at the trial. 
MR. FLANNERY: Yes, sir. Very well. Lt. Foran, please. 
Thereupon, 
WILLIAM D. FORAN 
called on behalf of the plaintiff and having been duly sworn was examined 
and testified as follows: 

THE COURT: You may proceed. 

MR. BRYANT: Your Honor, may I preliminarily ask your Honor 
to consider the defendants’ objection to what the officer is about to testify 
to in line with my motion. 

THE COURT: What is the motion? 

MR. BRYANT: My motion to suppress the evidence. This 
officer raided the premises. 

THE COURT: Your motion to suppress the evidence I take it is 
based on the insufficiency of the affidavit? a 

MR. BRYANT: Yes, your Honor, and one other item. 

THE COURT: And what is the other item ? 

MR. BRYANT: On page 1 or 2 of the affidavit -- on page 1 of the 
affidavit, if your Honor please, the fourth short paragraph beginning : 





with "Charles Dewitt Davis" indicates that Davis was arrested on 1 


March 24,1947 and charged with possession of numbers slips. If your ‘ 
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Honor please, in that matter a motion to quash and suppress the evi- 


| 


dence was filed and granted. I have the Clerk here from the 

Municipal Court. ! 

THE COURT: Of course that would be only considered on the 
question of sufficiency of the affidavit as a basis for the search warrant. 

MR. BRYANT: Yes, your Honor. i 

THE COURT: I take it that this witness' testimony will go to the 
issue of guilt or innocence. 

MR. BRYANT: That is right, your Honor, but I wanted to get 
this into the record at one point. : 

THE COURT: What you are really doing is renewing your motion 
to suppress. 

MR. BRYANT: That is right, your Honor. ~ 

THE COURT: I want to say this, gentlemen-- | 

MR. BRYANT: May I, so I won't have to bother your Honor again, 
on the second page of the affidavit, if your Honor please, in the second 
short paragraph there is a statement to the effect that Theodore Hawkins 
was arrested and charged on September 23, 1948 with operating a lottery 
and the possession of numbers slips. I believe the Clerk here has a 
docket entry that that motion to quash the arrest and suppress the evi- 
dence was granted in that case. I don't think it can be used in an affidavit. 

THE COURT: I think it can. Of course if he was tried and ac- 


14 quitted on the charge, then that would be different. But the mere 


fact that after he was arrested it was found that the A: was illegal 
and a motion to suppress was granted does not prevent the use of that 
data in the affidavit. I want to say this, gentlemen. I have always 

held that a decision on a motion to suppress is binding on the trial judge. 
That is the reason why motions to suppress are provided by the rules, 
in order that those issues might be determined in advance of trial. 

Now, if the motion to suppress is denied, the case goes to trial 
and if the defendants are convicted and if there is an appeal, then on the 
appeal from the judgment of conviction the order denying the motion to 
suppress may be reviewed. 
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MR. BRYANT: Yes, your Honor. 
THE COURT: So the defendant's rights are protected. But I have 
ruled formally and I have taken the position that a decision on a motion 


to suppress, made in advance of trial is binding on a trial judge. I 
think that is essential in the orderly administration of justice. Other- 
wise, it would be just a waste of time to have motions to suppress be- 
cause the rules certainly do not contemplate any such thing as that. 

MR. BRYANT: Iagree, your Honor, but I think in exceptional 
circumstances that your Honor could deviate from that rule. 

15 THE COURT: There are exceptions to all rules. I have been 
examining the affidavit. What fault do you find with the affidavit? 

MR. BRYANT: If your Honor please, at the end of the affidavit 
the officers state that wherever - they see bulging pockets or brown 
paper bags or boxes or any other sort of receptable, that they believe 
that those things contain numbers slips. If your Honor please, Iam 
familiar with the fact that that is a logical deduction where our Courts 
have held that when a man engages in an activity which is apparently 
consistant with the numbers operation, that is, going on a route, has a 
definite set itinerary, and what not, and goes to a place which is either 
known as a numbers group or congregate after they make their rounds, 
they can reach that conclusion. 

But your Honor might note in that affidavit that there is no indi- 
cation that Berry, Hawkins, or Ellis made any trips any where. They 
show up at a house in the afternoon. They come there within a period 
of time. There is no information that the house is a numbers office 
and there is no information about where these people came from. I think 
that, your Honor, that any conclusion that what a man has in his pocket 
might be numbers paraphernalia without any indication as to where he 

16 came from or what his activities were immediately prior thereto, 
I think that we have suspicions. 

THE COURT: Are you referring to the search warrant or to the 
warrant of arrest? 

MR. BRYANT: If your Honor please, I am referring to both. 
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THE COURT: I think I have to consider the two —— The 
search warrant is against what premises ? 

MR. BRYANT: The search warrant was against premises 4707 
Dix Street, Northeast. 

THE COURT: I want to remind counsel of the Bell case decided 
by the Court of Appeals within the past year in which Judge Prettyman, 
in a very able opinion, discussed in detail what constitutes probable 
cause and he said, in effect, that the experience of police officers has 
to be considered. What might be probable cause toa police officer 
might not be probable cause to an ordinary citizen because the ordinary 
citizen might not be familiar with the particular activities. Now, I 
think the fact that a person visits a particular premises day in day out 
over a period of time at the same hour each day and covers the same 
route -- : 

MR. BRYANT: But there is no route, Your Honor, and the pre- 
mises are only visited four times. 

THE COURT: Very well. And the fact that he comes in and out 

with bulging pockets is not enough to convict anybody of anything. 
But if he is known as a numbers man to the police officers, that would 
not be admissible at the trial but that is information that can be used 
in procuring a search warrant or a warrant of arrest. | 

I think that that is sufficient to justify issuance of a search 
warrant, if the officer says "I know this man by reputation to be a num- 
bers man, I saw him coming in and out of a particular place on four 
different occasions at the same hour each day, at about the hour at 
which I know that numbers men operate and I saw him come in and out 
with bulging pockets". Now, of course he might have been carrying 
candy in his pockets and that is why I will say that is not enough to 
justify a conviction. | 

But, it is enough to justify the issuance of a oe warrant be- 
cause all that is required for a warrant is reasonable Suspicion, not 
mere suspicion, but reasonable suspicion, to use a phrase used by 
Judge Prettyman. | 
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So, it seems to me that there is enough basis here for a search 
warrant. 

Have you your copy, Mr. Flannery, marked to indicate where the 
references to these premises occurred? 

MR. BRYANT: The last page, your Honor. 

MR. FLANNERY: Well, I think, also, we have to take into con- 

18 sideration the entire affidavit because, obviously, these people 

changed their headquarters towards the end of this operation. 

THE COURT: Where is the reference to Dix Street premises ? 

MR. BRYANT: In the last page, April 21, the top of the last page 
of the affidavit, if your Honor please. And I ask your Honor to look at 


the first observation. It means nothing. There is no brown paper bag, 


no bulge, no box, no nothing. 

(Brief pause) 

THE COURT: Yes, they saw Charles Berry come out of the Dix 
Street premises. Charles Berry was carrying a large brown paper bag. 
That was on April 21. On April 22 -- there were two observations on 
two different hours on April 22 of the same activity. April 23, the same 
activity. April 24, the same activity. And April 25th. I would say this, 
that if I consider the question open, which I do not, for the reason I 
have stated, in my mind this affidavit is sufficient for the issuance of a 
warrant to search the Dix Street premises, taking the observations made 
at the days mentioned together with the observations of the activities of 
these defendants. 

MR. BRYANT: Your Honor, may I call your attention to one other 
thing before your Honor makes that ruling final? 

THE COURT: Yes. 

19 MR. BRYANT: I attach some significance to the remoteness of 
the information about these people being numbers writers. Don't you 
think, your Honor, that eleven, twelve year old information can hardly 
be used upon which to predicate any current probable cause ? 

THE COURT: Well, it may be that the detective feels the person 
in question resumed his illicit activities. 
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MR. BRYANT: But, do you think that they should be granted the 
attitude? Ten years old. | 

THE COURT: That information would not be admissible at the 
trial for the purpose of convicting and, standing alone, : it would not be 
sufficient to justify the issuance of a warrant. This is eo one of 
many circumstances. : 

As the Bell case indicates -- I tried the Bell case » and Judge 
Prettyman’s opinion in the Bell case indicates no one circumstance in 
that case constituted probable cause, but all the circumstances taken 
together constituted probable cause. | 

I do not think the Courts should be too astute to practically ob- 
struct the enforcement of the criminal law. 

MR. BRYANT: Iagree, your Honor. 

THE COURT: I know you have to represent your’ icisients: That is 
your function and you are performing it very well. 

MR. BRYANT: Thank you, your Honor. Now, as to the arrest 

20 warrants, your Honor. Is there any basis for any arrest warrant? 





THE COURT: So far as the arrest warrant is concerned, that is 
of no importance at the trial unless the government is going to intro- 
duce some evidence obtained by a search ancillary to the arrest. 

MR. BRYANT: That is the case with the lady. | 

MR. FLANNERY: That will be the case as to the lady. 

THE COURT: That is only as to the lady, Catherine Ross ? 

MR. BRYANT: Yes, sir. : 

THE COURT: Let me turn to that. What information do you 
have about Catherine Ross in the affidavit? Can you summarize it? 

MR. FLANNERY: I believe Ican, your Honor. ‘The affidavit, 
at least my copy of it, starts off -- the affidavit reflects information as 
of April 6, 1955, in regard to Catherine Ross and shows that a com- 
plaint was received by the police that she was engaged in a lottery opera- 
tion by picking up numbers slips. That is the first paragraph. 

Now, the second paragraph, your Honor, in the affidavit shows 


that Officer Thomas received information that Catherine Ross and 


| 
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Charles Dewitt Davis, a known numbers man, were meeting daily at 
2107 Maryland Avenue, Northeast, Apartment 4, that the numbers slips 
were turned over to Davis by Catherine Ross. These slips were 
then transported to the counting house where they were processed. 

Then the police had that background information. Then the affi- 
davit reflects that on a number of days, which I have noted here, namely, 
March 24 -- 

THE COURT: Yes, I have seen that. 

MR. FLANNERY: March 25, March 26, March 27, March 31, 
April 3rd, April 5, April 15, Catherine Ross was seen about the same 
time each day contacting one or more of these people involved in this 
case and she was seen, I believe, with a bulging pocketbook. 

THE COURT: Iam going to ask you to suspend. I have a note 
from the jury in the other case and I think I would like to take it before 
the noon recess. 

(Brief recess) 

THE COURT: Now we will proceed, Mr. Flannery. Mr. Bryant, 
why do you claim this affidavit is insufficient as a basis for the issuance 
of a warrant of arrest against Catherine Ross? 

MR. BRYANT: If your Honor please, this affidavit, the absence 
of some things that are usually found in affidavits is conspicuous in this 
one. There is no evidence of any number ever having been played any- 
where, there is no evidence of anybody having seen anything that looked 

like a numbers slip or a piece of paper, there is no evidence of any 
transaction between anybody. Catherine Ross is seen to enter premises 
2107 Maryland Avenue, I believe Apartment 4. On numerous occasions. 
On some of those occasions she goes in and later on Dewitt Davis goes 
in. On some of those occasions he goes in and later on she goes in. 
But the point is Dewitt Davis has bulging pockets, he goes into 2107 
and he has bulging pockets when he comes out. There is no evidence 
here, if your Honor please, there must be some place at which this 
suspicion just can not be dignified as probable cause. 

THE COURT: Catherine Ross on March 24 was seen entering the 
premises with a bulging pocketbook. 
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MR. BRYANT: Your Honor, all women's pocketbooks bulge, and 
I submit to your Honor that they have got enough in it to make them bulge. 
THE COURT: I am afraid I am not in a position to take judicial 
notice of that. She was seen entering with a bulging pocketbook at these 
premises on several different days, also at about the same time, at 
about the same time that other persons who were known to the police to 
have been -- | 
MR. BRYANT: One other person. | 
THE COURT: One other person known to have been a numbers 
23 man. Again I say that is not enough to convict anybody of anything. 
But I think it is enough to justify the issuance of a search warrant under 
the Bell case. Under the Bell case it would be sufficient to make an 
arrest on probable cause without a warrant on this information, and 
certainly if it would be sufficient probable cause without an arrest war- 
rant, it would be sufficient to justify the Commissioner in issuing the 
warrant. | 
Now, again, I repeat my view that the decision on the motion to 
suppress is the law of the case so far as this Court is concerned. And 
the question is not open. But, were the question open, I would reach 
the same conclusion as the Judge who heard the motion. 
Now you may proceed. : 
DIRECT EXAMINATION | 
BY MR. FLANNERY: | 
Q. Lieutenant, will you please state your full name. A. William 
D. Foran. | 
THE COURT: How do you spell your last name? | 
THE WITNESS: F-o-r-a-n, your Honor. | 
BY MR. FLANNERY: ! 
Q. You are a member of the Metropolitan Police Force attached 
to the Gambling and Liquor Squad, is that not correct, sir? A, Iam, 
24 sir. 


Q. Wereyou so employed on April 25,1958? A. I was, sir. 
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Q. Now then, Lieutenant Foran, calling your attention to that’ 
date, namely April 25, 1958, did you have occasion to go to premises 
4707 Dix Street, Northeast? A. I did, sir. 

Q. That is in the District of Columbia, is it not? A. Itis, sir. 

Q. At what time of the day did you go there? A. About 5:15 
p.m. in the afternoon. 

Q. Did other police officers go with you? A. They did, sir. 

Q. Who were they? A. Inspector Layton, Corporal Kissner, 
Officer Mills, Officer Foulkes, Officer T. J. Thomas. 

Q. Did you go there for the purpose of executing a United States 
Commissioners search warrant for that place and also various arrest 
warrants? A. That is correct, sir. 

Q. Very well. Now then, will you please tell his Honor what you 
did or what you saw others do in your presence. A. When we arrived 
at the premises, Inspector Layton and Officer Mills went to the front 
door, first floor, which is on a porch, and I stood at the bottom of the 

25 steps to the porch and had Corporal Kissner and Officer T. J. 
Thomas covering the sides of the house. The door was answered and 
Inspector Layton and Officer Mills were admitted into the premises. 
We tried the door to the -- the side door to the basement and it was 


locked and I then went to the first floor front door of the premises and 


knocked on the door. I was admitted into the premises by Officer Mills 
who had just gotten inside the premises. 

Officer Mills and I then proceeded down the steps to the base- 
ment from the first floor and upon arriving down there observed defen- 
dants Ellis, Hawkins, Davis, and Berry sitting at two tables which were 
set up in the basement. 

I identified myself by displaying my badge and announcing that we 
had a search warrant for violation of the gambling laws. 

Q. For the record, the four men you mentioned are the four 
defendants seated at counsel table, the four male defendants, is that 
correct? A. Thatis correct, sir. Davis is sitting at the end of the 
table, Ellis is the defendant to the right of Catherine Ross, Hawkins is 
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the defendant to my right of Ellis and Berry is sitting behind Mr. 


Johnson. ; 
Q. Very well. After you identified yourself to these four people 
26 as being a police officer, what did you do next? A. Well of course 
they had a large quantity of numbers slips and paraphernalia set up on 
these tables. They had three adding machines and there was a large 
sum of money also on this table. | 
And we then proceeded to seize the evidence and to question the 
defendants. | 
Q. Was the evidence which you seized at this place in any recep- 
tacle of any type? A. The valise on the table in front of you, I seized 
in that basement, sitting behind the main table where they were pro- 
cessing the work. And that valise had a chain and a lock on it. I took 
from the person of defendant Ellis a key that fit the lock on that valise. 
That valise had a large quantity of numbers slips in it which I presumed 
to be the previous days work. | 
MR. FLANNERY: Very well. May this valise be known as Govern- 
ment's Exhibit No. 1 for identification, your Honor? | 
THE COURT: Yes, indeed. 


(Valise marked Government's Exhibit 
No. 1 for identification. ) 


BY MR. FLANNERY: | 
Q. Now, Lieutenant, I will show you this valise which is now 
known as Government's Exhibit 1 for identification. Is that the valise 
27 which you recovered as you have just testified? AL (Examining) 
It is, sir. I identify the contents of the valise, some of the contents, 
by my initials and the date being placed on same. | 
Q. I take from this valise a batch of yellow and white slips. 
Were they in the valise? A. They were, sir. 
MR. FLANNERY: This will be known as 1A. 


(Slips marked Government's Exhibit 
No. 1A for Identification. ) 


BY MR. FLANNERY: 
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Q. Now, Lieutenant Foran, I will hand you this little stack of 


yellow and white slips with numbers appearing on them, which were 
taken from the valise and which for the record are known as Govern- 
ment 1A for identification. You recovered those from the valise ? 

A. I did, sir. 

Q. Very well. Now then, Lieutenant Foran, how long have you 
been on the Gambling Squad? A, Since November 1, 1952. 

Q. And have you assisted in the investigation of gambling cases? 
A. Ihave, sir. 

28 Q. And have you had occasion to see many numbers slips? 
A. Ihave, sir. 

Q. And do you know how the so-called numbers game operates? 
A. Ido, sir. 

MR. FLANNERY: In the interest of saving time would counsel be 
willing to stipulate that the Sergeant is an expert and can testify as an 
expert? 

MR, BRYANT: Lieutenant. 

MR. FLANNERY: I keep forgetting. He has been promoted. 

BY MR. FLANNERY: 

Q. Very well. Lieutenant, I ask you to look at that little bag of 
slips known as Exhibit 1A for identification and tell the Court what they 
are, in your opinion. A.(Examining) These slips of paper I identify 
as numbers slips. We find on these slips, first of all I find a symbol 
here "J" which to me indicates that it identifies a writer who is known 
by symbol J. And then on these slips I find a series of numbers bets 
recorded thereon. 

Q. And those are slips used in the operation of the numbers 
game, is that right? A. They are, sir. 

THE COURT: I think we will suspend at this time for our luncheon 

29 recess. Gentlemen, we will suspend the trial until 2:15 because 
at 1:45 I have to give the monthly talk to the new jury panel up in Court 
Room 20. So we will recess the trial until 2:15. 

(Thereupon, at 12:30 o'clock p.m., trial stood in recess, to re- 
sume at 2:15 o'clock p. m. ) 
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AFTERNOON SESSION ! 
2:15 P.M. 

THE DEPUTY CLERK: United States versus Robert H. Ellis, 
and others. i 

THE COURT: Mr. Flannery, you may proceed. | 

MR. FLANNERY: At this time, your Honor, I wish to offer into 
evidence Government's Exhibit No. 1A for identification, this little 
stack of numbers slips. | 

THE COURT: It may be admitted. 


(Government's Exhibit No. 1A for 
identification received in evidence. ) 


Thereupon, 

WILLIAM D. FORAN | 
resumed the witness stand, and having been previously duly sworn, was 
examined and testified further as follows: | 

30 DIRECT EXAMINATION (Continued) 
BY MR. FLANNERY: 


Q. Now, Lt. Foran, when we recessed you were examining the 





contents of this valise which you testified you recovered in 4707 Dix 
Street? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

MR. FLANNERY: May I have this brown bag and its contents 
marked No. 2 for identification ? 


(Bag and contents os Government's 
Exhibit No. 2 for identification. ) 


THE COURT: A brown bag? | 

MR. FLANNERY: Yes, your Honor. We might find out what they 
carry in these brown paper bags. 

BY MR. FLANNERY: | 

Q. Lieutenant, I will show you this brown paper bag and its con- 
tents. Can you identify it? A. (Examining) Yes, this bag was in the 
valise at the time it was seized and the bag contains a large quantity of 
numbers slips. 
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Q. Of numbers slips? A. Yes, sir. 
MR. FLANNERY: Your Honor, may I offer the brown paper bag 
No. 2 for identification and its contents into evidence? 
THE COURT: It may be admitted. 


(Government's Exhibit No. 2 received 
in evidence. ) 


BY MR. FLANNERY: 

Q. What else is contained in this valise, Lieutenant? A. Well, 
we have the chain that I spoke of that was used to lock the valise up 
with. We have some BX cable with plugs in it. This was set up under 
the table to facilitate the use of the adding machines and lamps and so 
forth. And there are some more numbers slips and some miscellaneous 
office supplies in this valise. 

MR. FLANNERY: Your Honor, may the other miscellaneous con- 
tents of the bag, namely the cable referred to and miscellaneous num- 
bers slips be introduced into evidence? 

THE COURT: It may be admitted. 

MR. FLANNERY: As No. 3. 

THE DEPUTY CLERK: That is the contents. 


(Government's Exhibit No. 3 received 
in evidence. ) 


BY MR. FLANNERY: 

Q. Now then, Lieutenant, what else did you do after you recovered 
that evidence ? A. I interrogated defendant Ellis in the premises and 
searched his person. 

Q. Very well. And what, if anything, did you discover? A. I 


32 took from his person $745 in cash and, of course, the key that I 


spoke of that fit the lock on the valise. 

Q. Yes. Do we have that key in -- A. That is in an envelope 
turned in as a separate piece of property. 

MR. FLANNERY: Let this be the next one. 


(Key and Padlock marked Government's 
Exhibit No. 4 for identification. ) 


BY MR. FLANNERY: 
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Q. I show you this padlock and key which for the record is known 
as Government's 4 for identification. Is that the padlock which was on 
the valise? A. (Examining) It is. I identify this lock and key by the 
tag which contains my writing describing where I got them from. 

Q. And the key, is that the key which you recovered from Ellis 
and which fit the valise which contained the large a of numbers 
slips? A. That is correct, sir. : 

MR. FLANNERY: Your Honor, may I offer Government Exhibit 
4 for identification into evidence? 

THE COURT: It may be admitted. 


(Government's Exhibit No. 4 received 
in evidence. ) 


BY MR. FLANNERY: : 

Q. Now then, Lieutenant Foran, did you, or anyone under your 
supervision take pictures of the scene? A. Yes, pictures were taken 
of the office as it was established when we found it. 

Q. Do you have those pictures here? A. Yes, sir. 

MR. FLANNERY: This will be 5A, BandC. 


(Pictures marked Government's Ex- 
hibit 5A, 5B and 5C for identification. ) 
| 


BY MR. FLANNERY: 


Q. Lieutenant Foran, I will show you this picture known as 
Government Exhibit No. 5A for identification. Was that taken under 


your supervision? A. Yes, this is a picture taken from the south side 


of the room pointed in a northerly direction and depicts the one table 
with the three adding machines on it plus the numbers slips and other 
paraphernalia. : 
Q. And that accurately depicts the scene of 47 07 Dix Street on 
the day of the raid? A. It does. | 
Q. I show you 5B. Is that a similar picture showing the scene? 
A. Itis, sir. This is a picture taken from the north side of the room 
in a southerly direction and there you can see both the tables, one 


being situated perpendicular to the other. 
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Q. Now, finally, I will show you 5C for identification. Does that 
accurately depict the scene at 4707 Dix Street? A. That does. This 
picture, too, is a picture taken from the north side of the room and de- 
picts the adding machines and the two tables, the chairs and, of course, 
the box here where you see the rundown tapes lined up. 

MR. FLANNERY: Your Honor, I wish to offer these three ex- 
hibits into evidence at this time. 

THE COURT: They may be admitted. 


(Government's Exhibits Nos. 5A, 5B 
5C received in evidence. ) 


MR. FLANNERY: Would your Honor care to see them? 
THE COURT: Yes, indeed. 
BY MR. FLANNERY: 

Q. Now then, Lieutenant Foran, did you ask these defendants 
whose premises this was or who was in charge? A. Yes, they were 
asked who was in charge of the premises and all of them denied that any 
of them were in charge. I later specifically questioned defendant Ellis 
and -- 

Q. Where was that? A. This was in the premises shortly after 
our arrival there and after having advised him of his rights not to make 

35 any statements and I asked him for an explanation of the money that 
he had on his person. He said that money represented $700 he had won 
at the race track and $45 he had won ina crap game. I asked him did 
he know anybody there. He said no. He stated that he had come there, 
he had entered by the side basement door and that he hadn't spoken to 
anyone and no one had spoken to him. And he said he was just there, 
that's all. I asked him why he had his coat and his watch off. His 
watch was lying beside the adding machine located on the west side, I 
guess, of the table, and he had no explanation for that. 

Q. Very well. Now, with respect to Ellis, did there come a time 





at police headquarters during the booking procedure when you talked to 
him in regard to this case? A. Yes. While executing a line-up sheet 
for the purpose of processing the defendant through the Identification 
Bureau, he at one point admitted that he was in the numbers business 
and then shortly after denied that. 
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THE COURT: And shortly thereafter what? 
THE WITNESS: Denied that he was in the numbers business. 
BY MR. FLANNERY: 
Q. Now then, calling your attention to the numbers slips which 


were seized in this raid, have you had occasion to make a breakdown 
showing the amount of money involved? The number of slips, and 
the scope and size of this operation? A. Yes. The breakdown con- 
sisted of a breakdown of the slips in the valise and another breakdown 
of the slips found on the table which we felt was the work for that day 
and the work in the valise totaled 5, 000 some odd dollars. I don't re- 
call the number of slips. The slips on the table, I think there were 
2629 slips on the table and those slips contained a total of $6, 180.30 
worth of bets. : 
Q. Based on your experience in this type of activity could you 
give an estimate of the amount of business this operation was doing a 
day? A. In my opinion they were doing some where in the neighborhood, 
an average of $6, 000 a day business. ! 
Q. $6,000 a day? A. That is my opinion, sir. 
THE COURT: I think this might be a convenient time to suspend 
for our usual recess. 
(Brief recess) 
THE COURT: You may proceed Mr. Flannery. 
BY MR. FLANNERY: | 
Q. With respect to the number slips seized as you have described, 
did you have occasion to count them? A. Yes, the slips from the top of 
the table, as I stated before, there were 2, 629 slips seized from the 
top of the table, which was in the process of being processed for the 
days work. : 
Q. And the other slips were in the valise? A. The other slips 
were in the valise. : 
Q. Did you make a breakdown on the number of | different codes 
that were on these slips? A. Yes, there was a breakdown made of the 
codes, also. 
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Q. And what did that reveal? A. From the top of the table there 


were 220 codes indicated on the slips seized, from the slips from the 
top of the table. 

THE COURT: 220 Codes? 

THE WITNESS: That is correct. 

THE COURT: Does that mean 220 different writers? 

THE WITNESS: In my opinion, it does, sir. 

BY MR. FLANNERY: 
Q. Now then, Lieutenant, if you step down here for a minute-- 
MR. FLANNERY: 6, 7 and 8 will be the adding machines. 


(Three adding machines marked Govern- 
ment's Exhibits No.6, No.7, and No. 
8 for identification. ) 


BY MR. FLANNERY: 

Q. Lieutenant, I will show you these three adding machines. 

This first one is known as Government's No. 6 for identification. Can 
you identify that? A. Yes, that adding machine here was sitting on the 
table in front of defendant Davis. I identify it by my initials and the 
date and I also have noted on here "Defendant Davis was sitting behind 
this machine.” 

Q. Very well. This adding machine is known as No. 7 for identi- 
fication. Can you identify that? A. Yes, this adding machine seen 
here, I identified with my initials on the tag and the date, and I have 
notated on here "Ellis was standing beside the chair behind this machine 
when we got to the basement of that premises". 

Q. Now, showing you, finally, this adding machine, No. 8 for 
identification, can you identify that? A. Yes, this machine I identify 
by my writing on the tag here and I have indicated on there that Berry 
was sitting at this machine, which was located at the north end of the 
table. 

Q. Thank you, Lieutenant. You may resume your seat. Your 
witness. 

THE COURT: Who was sitting at that machine? 
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BY MR. FLANNERY: 

Q. Who was sitting behind that last machine? A. Defendant 
Berry. There was no machine in front of defendant Hawkins. 

Q. No machine in front of defendant Hawkins? A. No, sir. 

Q. Was Hawkins seated at the table? A. He was' ‘seated at the 
table in a east-west direction. i 

THE COURT: At the time that you came in and observed the in- 
side of the premises, did you see anybody operating any of these 
machines ? 

THE WITNESS: No, there was no one actually operating the 
machines at the time we entered the basement. Defendant Ellis had 
gotten up out of his chair, or let me change that. He was standing be- 
side the chair behind the middle adding machine there and he had his 
watch laying on the table beside the adding machine and the other defen- 
dants were seated. ! 

Berry was at the north end of the table which was north and south, 
Davis was on the west side on the south end of the north-south table, 
defendant Hawkins was using the east-west table by himself, seated at 
that table with numbers work in front of him. : 

THE COURT: In other words, all of the male ee were 
seated around this table. | 

40 THE WITNESS: They were all around the table, your Honor. 
BY MR. FLANNERY: 


Q. And the numbers slips and the machines were on the tables 


around which they were seated? A. That is correct, sir. 
MR. FLANNERY: Your Honor, I wish, at this time, to offer 
into evidence the three adding machines, 6, 7 and 8 for identification. 
THE COURT: They may be admitted. | 


(Government's Exhibits No. 6, No. 7, 
and No.8 for identification received 
in evidence. ) 


MR. FLANNERY: Your witness. ! 
MR. BRYANT: Ihave no questions. Mr. Johnson has some 


questions. 
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CROSS EXAMINATION 
BY MR. JOHNSON: 

Q. Lieutenant, you said there were how many numbers slips? 

A. I say that the slips from the top of the table, there were 2, 629 in 
count. That is the number of individual slips we seized. 

Q. You say there were 220 codes? A. That is correct, sir. 

That is our count. 
Q. That is about an average of about 10 slips to a book? A. I 
41 didn't do any arithmetic on it. I'd have to work that out. 

Q. You mean there were two hundred twenty different locations 
that were picked up daily? A. I don't say there were 220 locations that 
were picked up daily. The normal course of gathering numbers work is 
handled in many different manners. Usually you will have a drop ina 
given neighborhood and people in that neighborhood will, either by the 
writer going to the drop and leaving his work, or a pick-up man going 
around in the neighborhood and picking up the work and leaving it ata 
drop and then having another man come along and pick up the work from 
the drops. 

THE COURT: You mean by that that the results of the work of 
several writers might be in one place? 

THE WITNESS: That is the normal procedure, your Honor. 

BY MR. JOHNSON: 

Q. Were you able to correlate that with the substance of the affi- 
davit, at all? A. In what manner, sir? 

Q. I mean, it was indicated in the affidavit that there was only one 
place where anyone of the defendants went or anybody that ever came to 
this place came from, only one place -- 

42 THE COURT: I think you are going outside of the scope of the 
_ direct examination. This witness merely testified to what he found in 
the premises and also the conversation he had with Ellis. 

MR. JOHNSON: All right, sir. 

MR. FLANNERY: Your Honor, I overlooked something. May I 
ask a few more questions ? 
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THE COURT: Yes, indeed. 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 3 

Q. I thought I had you identify all of the evidence, but I over- 
looked this box containing a number of brown bags. Will you look at 
this box, Lieutenant, which contains these brown bags and tell the 
Court whether you recovered the box containing the brown bags and 
their contents on the day of the raid? A. This box, itself, was lying 
beside the north-south table at the north end along with another box and 
a large number of run down ribbons which indicated to me that they were 
ribbons from work that had been processed there, lying on top of them. 
This brown paper bag that I have in my hand I identify by my initials 
and the date and a further indication that it is from the table in front of 
where defendant Davis was sitting. | 

MR. JOHNSON: If your Honor please, may I object to that, if 
43 your Honor please, I would like to object to the introduction of that 
evidence. | 

THE COURT: It has not been introduced yet. He is only identify- 
ing it. It has not been offered in evidence yet. : 

MR. JOHNSON: Very well. | 

THE WITNESS: This bag contains a notebook and a large quantity 
of numbers slips, coin envelopes with different codes on them -- 

MR. BRYANT: Your Honor, I don't like to interrupt but so that 
I might follow it intelligently, were those bags filled as they were 


| 


picked up by you, or did you put that stuff in those bags? 

THE WITNESS: There were some slips in the bags. However, 
for the most part they were spread out on the table and for the purpose 
of proper identification to determine where they were seized, actually 
seized from, we did place them in bags for our own convenience of 
identification. : 

MR. BRYANT: I think that is important, your Honor. 

THE COURT: Well let us proceed. 

BY MR. FLANNERY: 
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Q. Where did you get the brown bags themselves? A. Well 
everything that we are using was seized from the premises. 
MR. FLANNERY: All right. 
MR. JOHNSON: If your Honor please -- 


44 THE COURT: Just a moment. Only one counsel can act during 


the direct examination. 

THE WITNESS: This notebook that I spoke of as being on the table 
in front of where defendant Davis was sitting has a series of entries in 
it identifying codes, and entries to indicate to me that they are book 
and ticket numbers and amounts of money, and figures which I identify 
as being a record of hits and it has an entry of Thursday and also another 
entry of overlooks, which is a common term used in the numbers busi- 
ness. It also has a numbers cut card inside of the binder. 

THE COURT: Where did you find this book? 

THE WITNESS: This was on the table in front of defendant Davis 
in the premises at 4707 Dix Street. 

BY MR. FLANNERY: 

Q. Now, let me have that bag, please. 

MR. FLANNERY: May this bag and its contents be marked No. 9 
for identification, your Honor. 

THE COURT: In order that there be no confusion, this book was 


- not in the bag when it was recovered so, therefore, let us not make a 


synthetic exhibit. 
MR. FLANNERY: Very well, your Honor. Therefore, I will 


- withdraw the book from the bag and ask that the bag be known as No.9 
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with its contents which are somenumbers slips. 

THE COURT: Were the numbers slips in the bag originally or 
were they put into the bag later ? 

THE WITNESS: Your Honor, I am not in a position to say which 
slips were in a bag at the time we arrived. I can only Say that all of the 
slips that we seized that are in this box were seized from the tops of the 
tables and for purposes of identification were placed in some bags. 

THE COURT: I suggest, then, that the slips be made a separate 
exhibit. 
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MR. FLANNERY: Very well, your Honor. : 

THE COURT: Because otherwise, the impression is created that 
they were recovered in the bag. , 

MR. FLANNERY: Yes. 

BY MR. FLANNERY: | 

Q. These slips were not in bags? A. AsI say, there were some 
bags on the table, but I am not in a position to say that any particular 
group of slips were in any of the bags we have here. : 

THE COURT: Then I think the slips -- they can be offered as one 
exhibit but they should be considered an exhibit separate and apart from 
the bags in which they have been brought into the Court Room. 

MR. FLANNERY: Very well. : 

BY MR. FLANNERY: | 

Q. In order to shorten this, Lieutenant, there are a number of 


46 bags here. Do all these bags contain numbers slips seized from 
that table? A. I will examine them. 
THE COURT: Well, you have enough numbers slips. 
MR. FLANNERY: Yes, I think so. I will merely have this book 
marked, please. Make that No. 9. 


(Notebook marked Government's Ex- 
hibit No. 9 for identification. ) 


THE COURT: Are you offering it in evidence? 
MR, FLANNERY: Yes, your Honor. 
THE COURT: It may be admitted. 


(Government's Exhibit No. 9 for identi- 
fication received in evidence. ) 


MR, FLANNERY: In order to shorten this matter, I don't think 
I will bother with the rest of the numbers slips. : 

THE COURT: I think you have enough numbers slips. 

MR. FLANNERY: Your witness. : 
MR. BRYANT: No questions. 

THE COURT: You may step down. 

(Witness excused) 
MR. FLANNERY: Inspector Layton, please. 
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47 Thereupon, 
JOHN B. LAYTON 
called on behalf of the plaintiff, and having been duly sworn was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 

Q. Please state your name, Inspector. A. John B. Layton. 

Q. And you are an Inspector on the Police Department in charge 
of the Morals Division, is that not correct? A. In charge of the 
Gambling and Liquor Squad. 

Q. Very well. And a.member of the Metropolitan Police Force? 
A. That is correct, sir. 

Q. Inspector Layton, I call your attention to April 25, 1958. On 
that date did you have occasion to execute an arrest warrant for one 
Catherine Ross? A. I did. 

Q. At approximately what time was that on April 25? A. At 
about 6:35 p.m. 

Q. Where did you go to execute this arrest warrant? A. To her 
residence on Washington Place, Northeast. 

Q. Is that 4733 Washington Place, Northeast? A. That's correct, 
sir. 

Q. In the District of Columbia? A. That's correct, sir. 

48 Q. Did other officers go with you? A. Officer Tarver J. Thomas 
was with me at that time. 

Q. Please tell _his Honor what you did in executing that warrant. 
A. I went to that premises and knocked at the door. Mr. Ross answered 
the door and I asked for the defendant Catherine Ross. He admitted us 
and said she was in the basement. We went to a basement room there 
and she was talking on the telephone. 

When she finished her conversation on the phone, she was ad- 
vised that we had an arrest warrant for her. Officer Thomas recovered 
from the telephone stand where she was sitting, a basket which con- 
tained numbers slips and a search of her purse, pocketbook, revealed 


other numbers slips. 
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MR. FLANNERY: Let this and its contents be marked as the next 
exhibit, please. | 
THE DEPUTY CLERK: Ten. : 


(Yellow envelope and contents marked 
Government's Exhibit No. 10 for identi- 
fication. ) ! 


BY MR. FLANNERY: | 

Q. Inspector Layton, I will show you this envelope with writing 
on it, known for the record as Government's Exhibit No. 10 for identifi- 
cation. First, can you identify the envelope? A. I can, sir. It has my 

initials and indications in my hand writing -- notations, rather, in 

my handwriting that this was seized from the pocketbook of Catherine 
Ross on April 25. : 

Q. Now, if you will look at the contents of that envelope and if 
you can, tell his Honor what is there and if you can identify them. 





A. I can identify these by my initials and the date on them, and they 
do represent several slips, some from regulation numbers books and 
do have on them notations indicating numbers bets. : 

Q. So, in your opinion, are they so-called numbers slips used 
in the operations of the numbers game? A. They are, sir. 

Q. Can you tell from those slips whether they would be slips 
that a player would have or whether someone higher inithe echelon of 
the so-called numbers business would have? A. These slips have 
indications on them of hits, so that they would not be the slips that 
would be kept by a player. They would have been returned from the 


| 
(Two brown envelopes and contents 
marked Government’s Exhibits. No. 
11 and No. 12 for identification. ) 


Q. Now, Inspector Layton, I will show you Government's Exhibit 


office. 


No. 11 for identification, this brown property envelope and its contents. 
Can you identify it? A. I can identify this by notations appearing on it 

in my handwriting indicating that it was seized from the phone stand 
in the basement where Catherine Ross was arrested. : 
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Q. Now, looking at the contents of that envelope, what are they? 
A. These constitute numbers books which have on them record of num- 
bers bets and would be the kind of records that are kept by a numbers 
writer. 

Q. Now, finally, I will show you this last exhibit, No. 12 for 
identification. Can you identify that ? 

MR. BRYANT: Your Honor, I suggest that if these come out of 
the premises where Catherine Ross was, that it might be cumulative. 

THE COURT: They may be cumulative, but I think I will take 
the evidence. 

MR. FLANNERY: This is the last one, your Honor. 

THE COURT: Very well. 

THE WITNESS: I can identify this evidence, again, by notations 
in my handwriting, my initials and the date. These were seized from 
behind a small bar in the room where Catherine Ross was arrested. 

BY MR, FLANNERY: 

Q. Now, were there certain codes on this evidence which were 

seized in Catherine Ross' home? A. There were codes on various of 


these slips. The letter "J" on some of them and, asI recall, a ''"B” 


51 with a number on some of the others. 


Q. Were those codes compared with the codes which were re- 
covered on the evidence seized from the premises 4707 Dix Street? 
A. Similar codes were found in the evidence seized at 4707 Dix Street. 

Q. In other words, some of the codes matched? A. Both of these 
codes were found in the records, in the numbers slips seized at 4707 
Dix Street. 

MR. FLANNERY: At this time, I wish to offer into evidence 10, 
11 and 12 for identification. 

THE COURT: They may be admitted. 


(Government's Exhibits No.10, No. 11 
and No. 12 for identification received 
in evidence. ) 


MR. FLANNERY: Your witness, 
MR. JOHNSON: No questions. 
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MR. BRYANT: No questions. 
THE COURT: You may step down. 
(Witness excused) 

MR. FLANNERY: Your Honor, the government will abandon 
prosecution in those Tax Stamp counts and just submit ia case on 
Counts 1, 2 and 3 of the indictment. ! 

THE COURT: I think you made out a prima facie case against the 
defendant Ellis and against the defendant Ross on those three counts, 

o2 but how do you connect the other defendants — the fact that 
they were present in the room? 

MR. FLANNERY: There is very little to connect them, but I 
think it is enough under the circumstances, your Honor. 

THE COURT: Just being present in the room? | 

MR. FLANNERY: Yes, they were there, seated around the 
table and gave no explanation whatsoever for their being there. 

THE COURT: Yes, but they might have been friends. Of course, 
that is far fetched, but I am inclined to think that there is not enough as 
to them. I think, as I say, you have a prima facie case as to Ellis and 
Catherine Ross. I do not think you have a prima facie case against the 
others. There is nothing in the affidavit to consider this testimony 
which would help make out a prima facie case against them because all 
that thattestimony would show was that they were seen joaking the 
rounds, so to speak. 

MR. FLANNERY: But that would appear to me to be significant, 
your Honor. The fact that over a period of a month all of these people 
had been seen engaging in this same type of endeavor, at the same time 
of the day, and with the brown bags. I think when you consider that 
month long activity in connection with the fact that on the day of the raid 
they are all arrested together again and found with the evidence. 

03 THE COURT: It is more than sufficient to justify the issuance of a 
warrant, but I think I would be speculating a little bit if I held it was a 


prima facie case. 
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Now, I have to differentiate between my moral conviction and by 
what I think is sufficient under the evidence. We often think a person 
is guilty, and yet we feel that the evidence against them is not sufficient. 

Now, do you wish to be heard? 

MR. BRYANT: No, yourHonor. I don't wish to be heard. I wish 
that your Honor would do this for me. You indicated at the bench when 
I was talking to your Honor about that affidavit, that you would take 
judicial notice of our Court records here in Case No. 1429-48 and also 
if the United States Attorney had no objection, your Honor would not re- 
quire the Clerk from the Municipal Court to certify that -- 

THE COURT: What inference do you seek to draw from those ? 

MR. BRYANT: Your Honor, those were only to buttress my ori- 
ginal contention to your Honor about the remoteness and the fact that 
this evidence had beensuppressed in the affidavit. 

THE COURT: Very well. They may be considered part of the 
record. 

I find the defendant Robert H. Ellis and defendant Catherine Ross 

54 guilty on Counts 1, 2, and 3. The government has dismissed the 
other counts, as I understand it. 

I find the remaining defendants not guilty. I will refer the case 
as to Ellis and Ross to the Probation Officer for pre-sentence investi- 
gation. 

MR. BRYANT: Your Honor, may I be heard now? 

THE COURT: Yes, indeed. 

MR. BRYANT: If your Honor please, we have tried to be as 
considerate as we could of the Court's time and I think -- 

THE COURT: Yes, the Court appreciates that. 

MR. BRYANT: I want to ask your Honor to allow the defendants 
that you found guilty to remain on bond. 

THE COURT: Iam inclined to do it. Is there any objection? 

MR. FLANNERY: No objection. 

THE COURT: I will let them remain on bond until sentence is im- ™ 
posed with the understanding that if they resume their illicit activities 
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the bond will be revoked summarily. The Court hopes that will not 


happen. | 
Thank you, gentlemen. The Court wishes to express its apprecia- 
tion to all counsel for the lawyer-like manner in which this case was 
tried. : 
(Thereupon, at 3:50 p.m. trial in the above captioned cause was 
concluded. ) 





[Filed January 21, 1959 | 
NOTICE OF APPEAL 


Name and address of appellant: Robert H. Ellis ! 
811 20th Street, N. W. 
Washington, D.C. 


Name and address of appellant's Henry Lincoln Johnson, Jr., 


attorney: 626 Third Street, N. W. 
Washington, D. C. | 
Offense: Title 22, Sections 1501, 1502, 1505, D. Cc. accee (lottery) 


Concise Statement of Judgment 
or Order, giving date and any sentence: 


Convicted of Title 22, Sections 1501, 1502, and 1505 
of the D.C. Code. January 16, 1959 - eight to twenty- 
four months on Sections 1501 and 1505 to Title 22 and 
eight (8) months on Section 1502, Title 22 each to one 
thousand dollar fine, the sentences all to run con- 
currently. | 


Name of institution where now confined, if 
not on bail: 


D.C. Asylum and Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above 





stated judgment. : 
Date: 1/20/59 /s/ Robert H. Ellis, Appellant 


/s/ Henry Lincoln J ohnson, Jr. 
Attorney for Appellant. 
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[ Filed January 19, 1959] 


JUDGMENT AND COMMITMENT 


On this 16th day of January, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, Wm. B. 
Bryant, Esquire. 

It is ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a finding of guilty of the offense of Violation of 
District of Columbia Lottery Laws as charged in counts one, two and 
three and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

Eight (8) months to two (2) years and pay a fine of $1,000.00 on 
count one; 





Eight (8) months on count two; 
Eight (8) months on count three; 


Said sentences by the counts to run concurrently. 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ Alexander Holtzoff 
U. S. District Judge 
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No. 14,917 


ROBERT H. ELLIS, : 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





PETITION FOR A REHEARING EN BANC 


Your petitioner respectfully represents as follows: 


This is an appeal from a conviction of an indictment, upon trial by 
the Court, for the offenses of operating a lottery, possession of lottery 


tickets, and maintaining a gaming premises. : 


A search warrant for a certain premises and an arrest warrant 
for appellant's arrest were obtained on the basis of an affidavit reciting 
observations of several men and a woman who were seen regularly to 
converge upon several houses in the course of several observations 


during a sixty (60) day stretch of time. The affidavit is punctuated by 


1 These offenses are described in Title 22, Sections 1501, 1502, and 1505 of 
the D. C. Code. 
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enigmatic references to "bulging" pockets, pocket books. Also employed 
were information gained from and the fact that one of the observed per- 
sons had been illegally arrested for lottery violations more than seven 
years prior to the present use of the interdicted information and the 


criminally prohibited arrests ~ 


The evidence reflected the admissible portion of the affidavits? 

and the fact that appellant among others * was found in the Dix Street 
premises where considerable number of papers described as lottery 
paraphernalia were found. No factual evidence was adduced to further 
identify the various papers, so as to particularly connect such evidence 
with the type of evidence upon which the "prima facie evidence" provi- 
sions are statutorily based. Upon the basis of his constructive posses- 
sion of these papers, and his presence, appellant was convicted of (a) 
operating a lottery, (b) possession of lottery tickets, (c) maintaining a 
gaming premises. Without a bet or commercial transaction of any nature 


“no probable cause could exist of a lottery violation." 


This Court rendered its per curiam opinion on June 18, 1959 with- 
out affirmatively dealing with any of the matters raised. Your appellant 
believes the questions raised to be important in the administration of the 
criminal law, and their determination would be helpful in guiding a con- 
siderable portion of the criminal cases with which lawyers and trial courts 


are concerned. 


THE SEARCH AND SEIZURE QUESTION 


Several times during the past ten (10) years, effort has been made, 


at great cost to litigants to secure rulings from this Court on the ques- 





tion of probable cause in lottery cases about the problem here concerned. 


Title _, Section __—of the U.S. Code punishes such arrests as misdemeanors. 


Spy stipulation it was agreed that the Court sitting without a jury would consider 
such evidence. 


4 The others present, observed as appellant as to pre-arrest activity, were 
dismissed, "no prima facie” case having been made (R. pg. __) 
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All of the cases examined or determined by the Court have involved, 

(a) arrests, with or without a warrant, (b) search of a dwelling where 
there is proof or evidence of gaming brought home so as to contaminate 
the dwelling itself. : 


In the case at bar, no evidence of gaming was adduced, purely 
circumstantial evidence of equivocal conduct was supplemented by stale, 
undated, anonymous information uncorroborated in its pretense by sur- 
veillance. To this total the only additive was the product and fact of 
illegal arrests. While it is true that Draper v. United States, _ Sup. 
Ct. _, found probable cause from information, confirmed by surveil- 
lance, sufficient for an arrest without a warrant, no case was urged or 
offered where a search of a dwelling was contaminated through personally 
incriminatory information and more or less confirmatory surveillance, 
but which did not touch or concern the dwelling sought to be entered. 
While no references chart the course of appellate thinking in its opinion, 
petitioner has recourse to court queries during arguments. The cases 
discussed fell into categories as follows: ! 


(a) The propriety of the arrest of an individual. : 


(b) The search of a dwelling where actual gam ing transactions 
were either observed visually or by one of the other senses. 


In the case at bar we are not concerned with the arrest of an indi- 
vidual, we are concerned with the search of a dwelling free from contam- 
inating gaming activity as far as the evidence is concerned. No case as 
yet has so held. If this is an extension of the right of search, both the 


enforcement officials and the public, to say nothing of litigants, should 


know. 


THE PRIMA FACIE CASE 


No case, appellate wise, in this jurisdiction has discussed what 


evidence is necessary to invoke the "prima facie" case upon which any 





%, 
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conviction in a lottery cause must depend” Whether this court affirms 
or reverses it would seem that this litigation is of a kind which frequently 
is at the bar in the trial court and here. If the question were asked 
"What Kind of Evidence is sufficient to satisfy the standard set out in the 


statute,"’ no reference to any appellate opinion of this court will afford 


| any light to court or litigant. However important and useful the office 


of a per curiam may be, when,as here, a question is presented to be 
determined which has not been decided, and which frequently met in the 
trial practice the comparative benefits to the lay and legal community 


would seem to weigh against its use in connection with this problem. 


Does this statute mean that any possession of a lottery ticket is suf- 
ficient to make a prima facie case of afelony. If so, this Court should 
so hold and a proper guide to the litigant and his counsel will serve to 
prevent delays in the administration of criminal justice which may prove 


to be all too expensive and frequently, as here, fruitless appellate effort. 
Title 22, Section 1501, provides: 


ff any person shall within the District keep, 
set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in manag- 
ing,carrying on,promoting, or advertising, di- 
rectly or indirectly, any policy lottery, policy 
shop, or any lottery, or shall sell or transfer any 
chance, right or interest, tangible or intangible, in 
any policy lottery, or any lottery or shall sell or 
transfer any ticket, certificate, bill, token, or other 


device, purporting or intended to guarantee or 

assure to any person or entitle him to a chance of 
drawing or obtaining a prize to be drawn in any 
lottery, or in a game or device commonly known 


as policy lottery or policy or shall, for himself or 


another person, sell or transfer, or have in his 
possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any 

lottery or any SUCH bill, certificate, token, or 


device he shall be fined upon conviction of each 


° At least for a violation of Title 22, Sections 1501 and 1503. 
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said offense not more than $1,000.00 or be im- 
prisoned not more than three years, or both. The 
ssession of any copy or record of any SUCH 
chance, right or interest, or any such ticket, 
certificate, bill, token, or other device shall be 
prima facie evidence. 
Appellant says no such testimony was ever pee nor is any 
pretense made of compliance with what the statute affirmatively 


requires. 


Your appellant believes that a rehearing, en banc, is necessary 
and desirable in order to properly predicate this and other judicial 
decisions in an area of litigation frequently arising in this Circuit. 


Respectfully submitted, 


i 
HENRY LINCOLN JOHNSON, JR. 


626 Third Street, N. W. 
Washington, D. C. 
District 7-8000 | 


Attorney for Appellant 


CERTIFICATE OF GOOD FAITH 


This is to certify that this petition is filed in good faith and not 
for purposes of delay. | 


HENRY LINCOLN JOHNSON, JR. 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Petition was mailed 
this sel day of July, 1959, postage prepaid to Oliver Gasch, Esquire, 
United States Attorney for the District of Columbia, United States Dis- 
trict Court, Washington, D.C. 


HENRY LINCOLN JOHNSON, JR. 
Attorney for Appellant 
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CHARLES H. MAYER 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court err in admitting into evidence an exhibit of- 
fered by the appellee consisting of a group of invoices and receipted bills 
prepared by third persons not in court, not under oath and not subject to 


cross examination? 


2. Was the evidence offered by the appellee at the hearing on his 
motion to reduce alimony sufficient to show such a substantial change in 
the circumstances of the parties as to justify the trial court in granting 


the motion to reduce alimony? 


3. Did the trial court err in basing a reduction in alimony upon 
the defendant husband's subsequent re-marriage to the co-respondent 
with whom he had been found guilty of committing adultery? 
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Modifying The Previous Order ok Mavelh pels sex! me 


III. The Trial Court Erred In Basing Its Judgment Reducing 
Alimony Upon The Fact That The Appellee Had Subse- 
quently Re-married The Co-Respondent In The Original 
Divorce Proceeding With Whom He Had Been Found To 
Have Committed Adultery ohm premises steed -eor Se 


CONCLUSION et tice aii pete ce old stony tient pellhiine 


TABLE OF CASES 


Ashburn v. Ashburn, 329 Mich. 314, 45 N.W, 2d 298 a * 
Chastain v. Chastain, Sup. Ct. Fla., 73 So. 2d 66 ain Mata tothe 


Davis v. Peerless Ins. Co., 103 U.S. App. D.C. 125, 
SOS REAR OREE ho keine MN Ie ole Rei tet hs eee sun aeNh eine ie 


Demeter v. United States, 62 App. D.C. 208, 66 F. 2d 188 : 
Grant v. Grant, 223 Ark. 757, 268 S.W. 2d 617 ote be 
Guinter v. Guinter, 72S. Dak. 554, 37 N.W, 2d 452 a oh Be 
Holloway v. Shepardson, 364 Mo. 14, 258S.W. 2d656 .  . 


Jourdan v. Jourdan, St. Louis Ct. App., Mo., 
251S.W. 2d 380 cit Sabet kets tihert teeter hei incterk ative 


Kephart v. Kephart, 89 U.S. App. D.C, 373, 
193 F. 2d 677 2 = * dl e a e ° . . 


Lewis v. Lewis, 213 Ark. 268, 209S.W. 2d 874 wi ALY 
Mark v. Mark, 248 Minn. 446, 80 N.W, 2d 621 shalt htt 
McKey v. McKey, 228 Minn. 28, 36 N.W, 2d 17 etal el ine 


McMahan v. Musgrave, Tex, Ct. Civ. App., 
229S.W. 2d 894 ~ adele tiN Setubal avetiinte neue 


10, 


10, 


10 


13 


11 


(iv) 


INDEX 
(Cont'd. ) 


Metropolitan Life Ins. Co. v. Bradbury, 179 Okl. 253, 
65 P. 2d 433 enh \jdthber' tat, baht Mend teed cet Risers 7 ee 


Nash v. Nash, 77 Ohio App. 155, 65 N.E, 2d 728 
Ramsey v. Kitchens, 249 Ala. 609, 32 So. 2d 361 - 
Raynor v. Raynor, 279 App. Div. 670, 108 N.Y.S. 2d 19 


Rich v. Rich, 143 Cal. App. 794, 300P. 2460 . 


Schiff v. Schiff, Sup. Ct., Fla., 54 So. 2d 36 


Shapiro v. Shapiro, St. Louis Ct. App., Mo., 
238 S.W. 2d 886 etl ioc eat tient Megat e 


Testut v. Testut, 34N.J, Eq. 95, 111 A. 2d 513 


Tidmore v. Tidmore, 248 Ala. 150, 26 So. 2d 905 





| UNITED STATES COURT OF APPEALS 
: For The District Of Columbia Circuit. 


No. 14,918 


MARY ELIZABETH MILLING, | 
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ARCHIE LEONARD MILLING, 


Appellee. 
| 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT i 


q. ££ < ~ S JURISDICTIONAL STATEMENT , 
fi This is an appeal from a judgment of the United States District 
r 
if Court for the District of Columbia granting appellee's motion to reduce 
Ves alimony. Jurisdiction was vested in the District Court by virtue of 


Title 16, Sections 411 and 413 of the District of Columbia Code, 1951 
Edition. The jurisdiction of this Court is invoked under Title 28, U.S. 
Code, Sections 1291 and 1292, to review the action of the District Court 
in this proceeding. 3 





2 
STATEMENT OF THE CASE 


Appellant and appellee were married in 1945 and resided together 
in the District of Columbia until 1955 (J.A. 4). In 1955, appellee left 
appellant and began living with one Annette Stein, as a result of which 


appellant filed an action for divorce from appellee on the ground of 
adultery. (J.A. 3, 4) Pending the trial of the case, appellant moved 


for and was awarded alimony pendente lite in the amount of $40.00 per 


month. (J.A. 11) 


Subsequent to the Order for alimony pendente lite and prior to the 
trial on the merits the appellee filed a motion to vacate the Order for 
alimony pendente lite and both parties appeared before the Domestic Rela- 
tions Commissioner and furnished him with financial statements. At 
that time, the husband claimed a total income of only $260.00 per month 
against total expenses of $330.22 for a net monthly deficit of $70.22. 
(J.A. 12) However, the report of the Domestic Relations Commissioner 
shows that the appellee had told the investigator that his gross income 
for the first nine months of 1956 had been $4,000 and that on this basis 
his gross monthly income was $444.44. (J.A. 12b-12c) 


At the trial on the merits, the appellee, although present in court, 
did not testify or offer any evidence but chose to stand on the record 
consisting of the financial statements made by the parties to the Domestic 
Relations Commissioner as reported by that official to the court. 


The trial court found that the appellee had committed adultery with 
the co-respondent as alleged in the appellant's complaint (J.A. 14), and 
awarded the appellant a judgment of absolute divorce on the ground of 
adultery, and permanent alimony in the amount of $65.00 per month. 
(J.A. 15) 


In December 1958 appellee filed a motion to vacate the judgment 
for permanent alimony, claiming that the financial condition and obliga- 
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tions of the parties had substantially changed. (J.A. 15) In his affidavit 
in support of said motion the appellee claimed that he had remarried 
Since the judgment of divorce, and that his expense in the maintenance 
of a home had accordingly increased, and that while his gross income 
had varied, his net operating income was not more, if not less, than at 
the time of granting of the divorce. (J.A. 16) Appellant filed opposi- 
tion to the motion to vacate and a hearing was held before the trial judge. 
At the hearing, the appellee testified, and by his own testimony showed 
gross income for 1958 in excess of $8,000 (J.A. 20) against gross in- 
come in 1956 and 1957 in the amount of $6,000. (J.A. 26) 


By the appellee's own testimony his net income in 1958 was just 
under $3,000. (J.A. 22). Against this net income the appellee showed 
expenses of only $72.50 a month for rent (J.A. 22) and approximately 
$15.00 or $20.00 per week for food. (J.A. 22) No other testimony 
was adduced by appellee as to any of his expenses. : 


The appellee offered in evidence a group of repair bills and receipts 
for various business expenses to which objection was made by appellant's 
attorney (J.A. 25). Nevertheless, the trial court admitted all of these 
into evidence. (J.A. 25). 3 


At the conclusion of the hearing, the trial judge remarked that he 
wanted to review the exhibits that had been received in evidence before 
passing on the matter, and he then took the motion under advisement. 
(J.A. 27). A few days later, the court announced that it would sign an 
order reducing the alimony from $65.00 per month to $40.00 per month, 
and on January 13, 1959, the court signed an order to this effect. (J.A. 
27). The appellant promptly filed a Notice of Appeal from the foregoing 


judgment. 
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STATEMENT OF POINTS 


1. It was error for the trial court to admit into evidence a group 
of receipted bills and invoices prepared by unknown third persons who 
were not present in Court under oath and subject to cross-examination. 


2. The evidence adduced by the appellee at the hearing on the 
motion to reduce alimony was insufficient to establish such a change in 
the circumstances of the parties as to provide a basis for the action of 


the trial court in reducing alimony. 


3. The trial court erred in basing its judgment reducing alimony 
(as it must have in the absence of any other evidence) upon the fact that 
the appellee had subsequently remarried the co-respondent in the orig- 
inal divorce proceeding with whom he had been found guilty of commit- 


ting adultery. 


SUMMARY OF ARGUMENT 


The trial court erred in admitting into evidence a group of receipted 
bills and invoices offered by the appellee during the hearing on his mo- 
tion to reduce alimony. These bills and invoices constituted statements 
by third persons not before the court, not under oath and not subject to 
cross-examination, and were, therefore, hearsay. They apparently 
played an important part in the court's decision since the court took the 
matter under advisement for the specific purpose of examining the ex- 
hibits before ruling. 


The trial court erred in granting the appellee's motion to reduce 
alimony since the appellee failed to make any showing of such a change 
in circumstances as would justify a reduction in alimony. The testi- 
mony of the appellee actually showed a material improvement in his 
financial condition at the time of the hearing on the motion as compared 
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to his financial condition at the time the original alimony decree was 
entered. Furthermore, by his own testimony, he showed ample ability 
to pay the original amount, since his expenses against his. net income 
left a substantial surplus. : 


The trial court erred in ordering a reduction of alimony on the 
ground that the appellee had subsequently remarried since the entry of 
the original divorce decree. A subsequent remarriage by the husband, 
standing alone and without the birth of children to the second marriage, 
is not such a change in circumstances as to warrant a reduction in ali- 
mony. This is particularly true where the divorce was granted on the 
ground of adultery and the remarriage of the husband is to the co-re- 
spondent with whom he committed the adultery which furnished the ground 
for the divorce. | 





ARGUMENT 


I. IT WAS ERROR FOR THE TRIAL COURT TO ADMIT 
INTO EVIDENCE A GROUP OF RECEIPTED BILLS AND 
INVOICES OFFERED BY THE APPELLEE WHERE THE 
SAID BILLS AND INVOICES WERE PREPARED BY UN- 
KNOWN THIRD PERSONS WHO WERE NOT PRESENT IN 
COURT, NOT UNDER OATH, AND NOT SUBJECT TO 
CROSS-EXAMINATION ! 


During the course of appellee's testimony, appellee offered in 
evidence as one exhibit a large group of repair bills and receipts for 
insurance. (J.A. 21) Appellee claimed that these were receipts for 
expenses incurred in the operation of his business and that they totaled 
$3,176.60. Over objection of the appellant, the trial judge admitted 
this exhibit into evidence. (J.A. 25). 


The admission of this exhibit into evidence was erroneous since 
the receipts were clearly hearsay. They were, in effect, statements to 
the court that the appellee had paid certain amounts to certain people 
and business firms for certain things, but the makers of these statements 
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were not in court, were not under oath, and were not subject to cross- 
examination by the appellant, nor was she confronted by them. These 
documents were communications between the various writers of the 
documents and the appellee, and were of transactions with which the ap- 
pellant had not connection or knowledge. Thus, they were written hear- 
say and should have been excluded. Holloway v. Shepardson, 364 Mo. 
14, 258S.W. 2d 656. Automobile repair bills are hearsay and are in- 
admissible. McMahan v. Musgrave, Tex. Ct. Civ. App., 229S.W. 2d 
894. Unsworn written statements prepared by disinterested parties 
prior to trial and touching on facts in dispute between litigants are hear- 


Say and inadmissible when properly objected to. Metropolitan Life 


Insurance Co. v. Bradbury, 179 Okl. 253, 65 P. 2d 433. This court 
has even held inadmissible sworn statements made prior to trial where 


they were not depositions. Demeter v. United States, 62 App. D.C. 208, 
66 F. 2d 188. 


These repair bills were offered by the appellee in support of his 
contention that he could not afford to continue the alimony payments pro- 
vided for in the divorce decree. That they were of great importance in 
the trial court's decision is made plain by the fact that the trial judge 
took the matter under advisement specifically for the purpose of examin- 
ing the exhibits. (J.A. 27) In other words, the court was not satisfied 
to rule on the motion based solely upon the testimony adduced at the 
hearing. The conclusion is inescapable that the improperly admitted 
receipts must have tipped the scale. Thus, their admission constitutes 
reversible error. 





THE EVIDENCE ADDUCED BY THE APPELLEE IN 
SUPPORT OF HIS MOTION TO. REDUCE ALIMONY 
WAS INSUFFICIENT TO ESTABLISH SUCH A CHANGE 
IN THE CIRCUMSTANCES OF THE PARTIES AS TO 
PROVIDE A BASIS FOR THE ACTION OF THE TRIAL 
COURT IN MODIFYING THE PREVIOUS ORDER 


It is conceded that the District Court retains jurisdiction in a 
divorce proceeding to modify alimony orders entered at the trial of the 
case. It is further conceded that such modification rests in the sound 
discretion of the trial judge and will not be disturbed on appeal except 
where the action is arbitrary or constitutes an abuse of discretion. 
However, action by the trial court becomes arbitrary if the court has 
exercised its discretion for an erroneous reason. Hence, this Court 
may inquire into the basis for the order under attack. : Davis v. Peerless 
Ins. Co., 103 U.S. App. D.C. 125, 255 F. 24534. 


On a motion by a husband for a reduction in alimony the burden is 
upon the moving party to make a strong showing that the circumstances 
of the parties have so materially changed since the original decree as to 
justify a change in the amount of alimony. McKey v. McKey, 228 Minn. 
28, 36 N.W. 2d 17; Jourdan v. Jourdan, St. Louis Ct. App., Mo., 251 
S.W. 2d 380; Mark v. Mark, 248 Minn. 446, 80 N.W. 24621. The 
court may not alter the original award of alimony upon the same state of 
the case existing when the original decree was entered; that is, the trial 
judge may not sit in review of his own decree. Rich v. Rich, 143 Cal. 
App. 794, 300 P. 2d60. Rather, as many courts put it, the trial court 
may modify its alimony decree only when there has been a strong or 
clear showing by the husband that his ability to pay has depreciated. 
Schiff v. Schiff, Sup, Ct., Fla., 54So. 2d 36; Chastain v. Chastain, 
Sup. Ct. Fla., 73S0. 2d 66. Furthermore, the changed circumstances 
upon which the husband relies must not have been brought about by him- 
self, Nash v. Nash, 77 Ohio App. 155, 65 N.E. 2d 728; Grant v. Grant, 
223 Ark. 757, 268S.W. 2d 617. 


We submit that in the case at bar the appellee not only failed to 





make a strong and clear showing that the circumstances had changed in 

such a manner as to justify a reduction in alimony --- he failed to make 
any such showing at all. Nowhere throughout the record of the proceed- 
ings on the motion to reduce did the appellee make any effort to compare 


his present circumstances with those existing at the time of the divorce. 


Therefore, there was literally no evidence before the court of any change 


of circumstances other than the fact that the appellee had remarried. 


Indeed, it is not hard to understand why the appellee made no ef- 
fort to contrast the two sets of circumstances because such a contrast 
would have shown him to be far better off at the time of his motion to 
reduce than when the divorce was granted. At the time the divorce 
was granted, the evidence of the appellee's financial condition before 
the court showed total monthly income of $260.00, and total monthly 
expenses, exclusive of pendente lite alimony, in the amount of $290.22 
(J.A. 12). 


In 1958, according to appellee's testimony, his gross income was 
$8,322.17, an increase of more than $2,300 over his gross income for 
each of the preceeding two years (J.A. 20, 26). He testified to a net 
income from his business in 1958 of $2,963.18 (J.A. 22), which comes 
to $246.93 per month. Thus, at the time of the hearing on the motion 
to reduce, the appellee's net monthly income was somewhat larger than 
his gross monthly income had been when the original decree had been 
entered. This was considerable improvement rather than a deteriora- 


tion in his financial condition. 
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As against his present net income of $246.93 per month, 
appellee testified to having only two personal living expenses: Rent - 
$72.50 per month, and Food - $86.66 per month (the monthty equivalent 
of the higher of two different weekly figures given by the appellee dur- 
ing his testimony) (J.A. 22). Thus, by his own testimony, his month- 
ly living expenses totaled only $159.16, leaving a monthly surplus out 
of net income of $87.77, an amount more than sufficient to meet the 


previous alimony figure of $65.00 per month. 


Comparing appellee's financial condition at the time of the motion 
to reduce with his financial condition when the original decree was 
entered, it is obvious that his circumstances at the later date were sub- 
stantially better than they were when the $65.00 per month order was 
entered. | 


The fact that appellee had not suffered a decline in net income be- 


tween the time of the original decree and the hearing on his motion is 
further strikingly borne out by his own affidavit in support of his motion 
to reduce, wherein he stated: ". . . that while his gross income has 
varied in some degree in the last two years, the operating expense of 
his two 1951 Chrysiers varied in proportion, as a consequence of which 
his net operating income is not more, if not less, than that at the time 
of the granting of the divorce herein." (J.A. 16) (Emphasis supplied). 


Furthermore, it should be remembered that the net income figure 
of $2963.18 is suspect in view of the fact that it comprises only about 
35% of the gross income from the business, and the other 65% is unac- 


counted for except by appellee's own testimony. 


It is therefore submitted that the appellee wholly failed to make 
any showing of such a change in circumstances as to justify a reduction 
in alimony. Certainly, his showing falls far short of a “misfortune or 
sharp decline in income" which are.the criteria for a reduction set forth 
in Schiff v. Schiff, supra. Certainly, this record does not "reasonably 
and clearly support a finding that the circumstances of the parties have 
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so materially changed since the divorce that modification is equitable" 
without which, according to Mark v. Mark, supra, the trial court will 
have abused its discretion in reducing alimony. The mere fact that 
paying alimony may be burdensome - as distinct from a showing of actual 
inability to pay - will not suffice to justify a reduction. Guinter v. 
Guinter, 72S. Dak. 554, 37 N.W. 2d 452. There being no such show- 
ing by the appellee that the circumstances of the parties had changed so 





as to justify a reduction in alimony, the trial court abused its discretion 
in granting appellee's motion. 


I. THE TRIAL COURT ERRED IN BASING ITS JUDGMENT 
REDUCING ALIMONY UPON THE FACT THAT THE AP- 
PELLEE HAD SUBSEQUENTLY RE-MARRIED THE CO- 
RESPONDENT IN THE ORIGINAL DIVORCE PROCEEDING 
WITH WHOM HE HAD BEEN FOUND TO HAVE COM- 
MITTED ADULTERY 


In the absence of any showing by the husband that his ability 
to pay the amount of alimony originally decreed had materially decreased, 
it must be presumed that the trial judge based his order granting a re- 
duction in whole or in large part upon the fact that the husband had re- 
married subsequent to the entry of the original decree. In fact, appel- 
lee relied chiefly upon this fact in his affidavit in support of the motion 
to reduce, wherein he said ". ... that your affiant has remarried since 
entry of the judgment of divorce herein and his expense in the mainte- - 
nance ofa home has accordingly increased. . ." 


Appellee’s subsequent remarriage supplied no basis whatsoever 
for the trial court's action in reducing alimony. The courts of this 
country almost universally hold that the subsequent remarriage of a 
divorced husband, standing alone, is no basis for reducing the alimony 
payable to the first wife. Guinter v. Guinter, supra; Lewis v. Lewis, 
213 Ark. 263, 209S.W. 2d 874; Tidmore v. Tidmore, 248 Ala. 150, 

26 So. 2d 905; Ramsey v. Kitchens, 249 Ala. 609, 32 So. 2d 361; 
Ashburn v. Ashburn, 329 Mich. 314, 45 N.W. 2d 298; McKey v. McKey, 


i 
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supra; Shapiro v. Shapiro, St. Louis Ct. App., Mo., 238S.W. 2d 886; 
Jourdan v. Jourdan, supra; Raynor v. Raynor, 279 App. Div. 670, 108 
N.Y.S. 2d 19. This rule is particularly applicable where the divorce 
is at the fault of the husband, and even more strongly applicable where 
the divorce is on the ground of adultery and the remarriage is to the co- 
respondent, Lewis v. Lewis, supra; Ashburn v. Ashburn, supra. 


Where there have been children born of the second marriage, the 
rule is different, because the courts will not be oblivious to the needs of 
innocent children. Shapiro v. Shapiro, supra. But in the case at bar, 
there are no children of the second marriage, and the second marriage 
is to the co-respondent in the original divorce action. (J A. 26) 


The rule laid down in the foregoing cases is an eminently sensible 
one that should be adopted in this jurisdiction. The reasoning behind 
the rule is that the duty of support owed to the first wife is a prior obliga- 
tion, and the husband's voluntary assumption of new obligations is not 
Such a change in circumstances as will warrant a modification of the 
original decree. In Guinter v. Guinter, supra, the court reasoned that 
permanent alimony is that provision which the law makes for the wife in 
lieu of the husband's obligation to support her as his wife if they had 
continued to live together; that she was entitled to and had his support 
out of all he possessed, including earnings; that when he had broken up 
the husband-wife relationship and she was no longer partaking jointly 
with him in such support, the law sets aside to her enough of his estate, 
including earnings, to make an equivalent of what she is denied by his 
fault; and that to give her less than that would be to Bs a premium upon 
the husband's abandonment of his wife. 


The case in this jurisdiction which comes closest to following the 
foregoing rule is Kephart v. Kephart, 89 U.S. App. D.C. 373, 193 F. 
2d 677. There, this Court said that the husband erred in thinking his 
voluntary assumption of new obligations by marrying a second time ex- 


cused him from the primary obligation imposed by the court's award of 
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alimony. But this holding did not specifically state that a husband's 
voluntary assumption of new obligations by remarrying would not form 
a basis for a reduction in alimony if he properly applied to the court for 


it. Appellant urges that this Court now carry the Kephart case one step 


further and hold the subsequent re-marriage of a husband, without the 
birth of children by the second marriage, is no ground for the trial court 
to grant a reduction of alimony to the first wife, particularly where the 
circumstances, as in this case, show the re-marriage to be to a woman 
with whom the husband's adultery was the basis for the divorce in the 


first place. Simple equity and justice require such a rule. 


Appellant’s case can best be summarized by analogy to the case of 
Testut v. Testut, 34N. J. Eq. 95, 111 A. 24513. There, the court 
held that upon divorce a wife is entitled to be maintained on the same 
social and economic plane she enjoyed during marriage, unless the 
husband's subsequent financial condition, through circumstances over 
which he has no control, renders this inequitable. [If it appears that he 
can maintain his first wife as she was prior to the divorce, the fact that 
his second marriage makes it burdensome or inconvenient to do so, or 
occasions a deprivation of some desired luxuries or conveniences, or 
makes it difficult or impossible to live in the second marriage in the 
style and on the scale that his income would permit if the primary duty 
did not exist, provides no basis for reducing outstanding support orders; 
nor does it stand in the way of increases if the wife's changed circum- 
stances render this equitable. 


In the Testut case, the court found that the husband's financial posi- 
tion, considered on an overall basis and apart from the burdens voluntar- 
ily assumed through his second marriage, had improved since the earlier 
decree - a situation exactly similar to the case at bar - and the court 
affirmed an order of the lower court granting an increase to the wife and 
denying a reduction to the husband. 
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CONCLUSION 


Appellant contends that the order of the trial court reducing alimony 





cannot stand since there was evidence improperly admitted during the 
course of the hearing on the motion to reduce, since the order was un- 
supported by any evidence of a substantial change in circumstances to 
the appellee's detriment, and since the reduction was based in whole or 
in part upon the erroneous ground that the husband's subsequent re- 
marriage justified such a reduction. Accordingly, this Court should 
reverse the action of the District Court in granting the reduction in ali- 
mony and reinstate the original order of $65.00 per month. 


Appellant also requests that this Court allow her a reasonable fee 


from appellee for the services of her attorney in prosecuting this appeal. 


Respectfully submitted, 


CHARLES H. MAYER 


201 Tower Building 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


| IN THE UNITED STATES DISTRICT 
iat COURT FOR THE DISTRICT OF COLUMBIA 


MARY ELIZABETH MILLING 
Arlington Towers Apartments 
Arlington, Virginia 





Plaintiff, | 

vs. : Civil Action No. 72-56 
ARCHIE LEONARD MILLING | 

2025 Eye Street, N. W., Apt. 509, 


Washington, D. C. 
Defendant, 


and 


ANNETTE STEIN 
2025 Eye Street, N. W., Apt. 509, 
Washington, D. C. 


Co-Respondent. 





DOCKET ENTRIES 








1956 Rec'd Disb'd : 
Jan. 6 Shapiro $10. 00 ! 
Jan. 6 U.S. Treas. $10. 00 
1959 
Jan.14 Mayer 9d. 00 
14 U.S. Treas. 5. 00 
22 Mayer . 65 
22 U.S. Treas. - 65 
Feb. 9 Mayer $150. 00 
1956 _ Proceedings 


Jan. 6 Complaint, appearance - filed. 


mS. 6 Summons, copies (2) and copies (2) of Complain issued, 
| #1,2 ser. 1-7-56. 


17 Motion of deft. to dismiss complaint for tack of jurisdiction. 
App. Charles Patton Henry for defts. anes i- 16-56, M.C. 
1-17-56, filed. 


20 P&A of Pitff. in opposition to motion to dieses, c/m 1-20-56. 
| filed. 


i 
| 
i 





Motion of Pltff. for alimony P/L, P&A, Notice, c/m 1-24-56. 
M. C. 1-27-56. M.C. 2-21-56, filed 


Rep't & Recommendation of Domestic Relations Commr. Filed. 


Objection of Pltff. to Recommendation of Domestic Relations 
Commr. c/m 2-1-56. filed 


Order denying motion to dismiss. McGarraghy, J. (N) 


P&A of Deft. in opposition to Pltff's Motion for alimony 
P/L, c/m 2-20-56. filed 


Affidavit of deft. in opposition to motion for alimony, P/L. filed 
Order for alimony pendente lite. Micro 3-14. McLaughlin, J.(N) 


Objections of deft. to Report & Recommendation of Domestic 
Relations Commr. c/m 2-16-56. filed 


Answer of Deft. #1 to complt. c/m 3-15-56 filed. 
Calendared (N) 


Motion of deft. to vacate order for alimony, p/l, P&A, 
affidavit, c/m 9-14-56, M.C. 9-15-56. filed 


P&A's of Pltff. in opposition to Defts'. motion to vacate order 
for alimony, p/l, c/m 9-19-56. filed 


Report of the Domestic Relations Commr. filed 


Objections of Deft. to Report & recommendation of Domestic 
Relations Commr. c/m 10-30-56. filed 


Order denying Deft.'s motion to vacate order for alimony, 
P/L, and reducing payments of alimony, P/L, Matthews, J.(N) 


Hearing begun: Respited to 3-14-57 (Rep. B.O. Watson) Tamm, J. 


Hearing resumed & concluded. Finding for Pltff.for absolute 
divorce & maintenance. (Order to be presented)(Rep. B. Watson) 
Tamm, J. 


Judgment for Pitff.for absolute divorce (Rep. B. Watson) 
Tamm, J. (N) 


Bill of costs verified by C. H. Mayer filed 
Costs taxed for Pltff. in amount of $68. 00 (N) filed 


Motion of deft. to vacate order of 3-15-57; Affidavit, c/m 
12-11-58 M.C. 12-11-58 filed 


Opposition of pltf to motion to vacate order for =enOny, P&A, 
affidavit c/m 12-18-58 filed. 





| 
Jan. 5 Motion to vacate & modify order for alimony argued & taken 
under advisement (Reporter-Ida Watson) Tamm, J. 


6 Memorandum opinion approving an order to amend judgment, 
of March 15, 1957. Tamm, J. (N) 


13. Order amending sees of March 15, 1957 by reducing alimony 
payments. Tamm, J. (N) 


14 Notice of appeal by pltff from order 1-13- $9. Copy to Rex K. 
Nelson, Deposit by Mayer $5.00 filed. 


14 Motion of Pltff.for stay pending appeal; P&A, c/m 1-14-59 
M. C. 1-15-59 filed 


15 Opposition of deft. to motion for stay pending appeal. c/m 
1-15-59 filed 


22 #£=Preliminary record on appeal delivered-Deposit by Charles 
H. Mayer-65¢ 


22 # Receipt from U.S.C.A. for original papers filed 


30 Partial transcript of proceedings, 1-5-59— Pp. 1-26 (Reporter- 
Ida Z. Watson) (pltff's copy) filed 


30 Partial transcript of proceedings, 1-5-59 pp. 1 1-26 (Reporter- 
Ida Z. Watson) (court's copy) filed | 


Feb. 3 Motion of pltff. to fix supersedeas bond, c/s 2-3-59 filed 
Statement of points, c/m 2-3-59 filed 


Certified copy of order of U.S. C.A. denying motion for a 
stay filed 


6 Order granting motion to fix supersedeas bond in sum of 
$150. 00; that upon filing of a supersedeas bond or cash in 
sum of $1 50. 00 the order of Jan. 13, 1959 be stayed pending 
final disposition of appeal. (N) McGuire, J. 


9 Deposit of $150.00 cash for supersedeas bond on appeal by 
Chas. Mayer : 


18 Motion of pltff. to cite deft. in contempt, P&A, Notice, c/s 
2-18-59 Affidavit M.C. 2-18-59 filed | 





[Filed Jan. 6, 1956] 
COMPLAINT 
(Absolute Divorce--Adultery) 
The Complaint of MARY ELIZABETH MILLING respectfully shows 
unto this Honorable Court as follows: | 
1. That she is a citizen of the United States, | a resident of the 
District of Columbia, and has been such a resident for more than two 


& 
years last past prior to the filing of her complaint. 

2. That she is only temporarily staying in Arlington, Virginia, 
having been forced to leave the home where she lived with her husband 
at 3416 "A" Street, S.E., Washington, D.C., because of the acts of 
her husband, and that she intends to return to the District of Columbia 
as soon as the uncertainty of her affairs is settled. 

3. The plaintiff, Mary Elizabeth Milling, and the defendant, 
Archie Leonard Milling, were married in due form at Spartanburg, 
South Carolina on, to-wit, July 4, 1945, and following their marriage 
they resided continuously in the District of Columbia until the defendant 
left the plaintiff in October, 1955. No children were born as a result 
of said marriage. 

4. Defendant and co-respondent committed adultery at Apt. 509, 
2025 Eye Street, N. W., Washington, D.C., on December 16, 1955; 
December 18, 1955; and December 19, 1955; and at numerous and 
divers other times, and have been living and are living in an open 
adulterous relationship at Apt. 509, 2025 Eye Street, N. W., Washington, 
D.C. Said acts of adultery were committed without the consent, con- 
nivance, privity or procurement of your plaintiff. 

WHEREFORE, the premises considered, plaintiff prays: 

. (a) That she be awarded a judgment of absolute divorce from the 
defendant, Archie Leonard Milling, on the ground of adultery. 


(b) That she be awarded alimony pendente lite and permanently, 
together with counsel fees and costs of this suit. 


(c) For such other and further relief as to this Court may seem 
meet and proper. 
/s/ Mary Elizabeth Milling 
[Verification] 
[JURAT dated January 5, 1956. ] 





[Filed Feb. 14, 1956] 


Mary Elizabeth Milling 
Address: Arlington Towers Apartments 
Arlington, Virginia 


Plaintiff. 
vs. 


Archie Leonard Milling, 
Address: 2025 Eye Street, N. W. 


Defendant. 


REPORT OF DOMESTIC RELATIONS COMMISSIONER 
AND RECOMMENDATION. D.R.C. Nc 13, 341 


Motion for alimony, pendente lite | 

Wife's Age - 39 Husband's Age - 41 | 

Married - July 4, 1945 Separated - October 24, 1955 
Children by this marriage, names and ages - None : 

With whom are minor children living and address - | -- 
Complaint filed -January 6, 1956 Action - Absolute Divorce 
Married before: Wife - No How terminated -- 


Married before: Husband - Yes How terminated - Divorce 


Wife's occupation and employer - Clerk. 


Husband's occupation and employer - Sightseeing car neratos under 
name of Bluelight Sightseeing Co., operated by Raymond 
Warrenner, T/A Washington Bureau of Information 


Hushand's contributions to wife since separation - None 
Previous divorce proceedings between parties - None 
Was alimony granted and how much? None | 
Juvenile Court proceedings - None 

Is wife living with relatives? - No 

Is husband living with relatives? - No 


Probability of Reconciliation - Wife: Unwilling. 
Husband: Unwilling. 


Wife desires as alimony pendente lite - $150.00 per month. 


Husband willing to contribute as alimony pendente lite - Unwilling to 
pay anything. | 
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REPORT OF DOMESTIC RELATIONS COMMISSIONER 


WIFE'S FINANCIAL STATEMENT 
(Income by Month) 


_ Take-home pay $147.60 each $320.10 Rent 


two weeks. 


SUMMARY 


Total Income 
Less Total Expenses 
Net deficit 


ASSETS 
(List Bank Deposits, Real 
and Personal Property) 


Checking account 


First National Bank $395.99 
National Capital Bank $291. 58 
First Federal Savings 
and Loan Co. $1, 200. 00 
SUMMARY 
Total Assets 
Less Total Liabilities 
Net Worth 


Remarks: (1) Payable $40. 00 a month. 


EXPENSES 

(By Month ) 
$ 87.50 
Telephone 7.50 
Food 90. 00 
Clothing 40. 00 


Laundry & dry cleaning 18.00 
Medical, dental and drugs 15. 00 
Hospitalization 10. 00 
Transportation 15. 00 
Incidentals 92. 00 


$320. 10 
$375. 00 
$ 54.90 


LIABILITIES 
(List Debts & Obligations) 


(1) Woodward & Lothrop $153. 10 
Woodward & Lothrop 4.00 
Loan from Mother 150. 00 
David Mann-Jewl. 16. 50 


Lansburgh's 12. 00 
The Hecht Co. 23. 00 

(2) Union Trust Co. 1350. 00 
(3) U.S. Income Tax 50. 00 


(2) Joint note - husband makes payments. 
(3) Balance on 1955 Income tax in addition to withholding 


payments. 
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REPORT OF DOMESTIC RELATIONS COMMISSIONER 


HUSBAND'S FINANCIAL STATEMENT EXPENSES 
(Income by Month) (By Month ) 
$4,980.98 per year $415. 08 Rent | $ 30.00 
Food : 60. 66 
Clothing : 8. 33 


Laundry & dry cleaning 6.50 
(1) Gas, oil and Washing car 56.91 


(2) Repairs | 83. 46 
(3) Insurance | 19.10 
(4) D.C.U.S. Tags & 
Permits | 8.25 
SUMMARY : 
Total Income $415. 08 
Less Total Expenses $273. 21 
Net Income $141.87 : 
ASSETS LIABILITIES 
(List Bank Deposits, Real (List Debts & Obligations) 
and Personal Property) | 
1952 Cadillac $1,800.00 (5) Columbia Finance 
Co. $ 624.00 


National Capital Bank $ 20.00 (6) UnionTrustCo. 1,350.00 
(7) National Bank of 


Washington 225. 00 
SUMMARY | 
Total Assets $ 
Less Total Liabilities $ 
Net Worth $ 


Remarks: (1 & 4) For sightseeing car used in business. 
Monthly Payments 
(5) Mortgage on sightseeing car $52. 00 
(6) Personal Loan $90. 00 
(7) Personal Loan $26. 00 
STATEMENT OF FACTS 
Wife's Statement: | 
She says that on October 24, 1955, her husband informed her he had 
been in love with another woman for nearly a year and that he was going 
to leave. She had not even suspected anything like this and was surprised. 
She claims her husband resides with the co-respondent. 


| 


8 
Her husband is engaged in the sightseeing business. She loaned 
him $1500. 00 to apply on the purchase of a seven passenger sightseeing 
_car but he has only repaid $500. 00 of this amount. She estimates that her 
husband's income is approximately $10, 000. 00 a year and requests 
$150. 00 a month alimony from him. 


Husband's Statement: 

He says the couple have had a number of arguments through the 
years. His wife had been wrongfully accusing him of associating with 
other women. This situation became acute during the past year so he told 
his wife he was dissatisfied with their marriage. He says his business 
requires him to work until eleven o'clock P.M., during the spring and 
summer months and because he could not be with his wife in the evenings 
she accused him of neglecting her. He denies his wife’s charge of adul- 
tery and that he resides with the corespondent. 

He claims when they separated it was orally agreed she would 

‘take the furniture and maintain herself. She had a checking account in 

her name with a balance of $2,100.00 and, although he contributed half 
of this, his wife retained the entire balance. He is unwilling to pay ali- 
mony to his wife. 


Recommendation: 

It is recommended that the motion of the plaintiff be granted and 
the defendant be required to contribute to his wife the sum of $60. 00 
alimony per month, pendente lite. 


/s/ Karl Kindleberger 
Domestic Relations Commissioner 


A. D. 
Investigator 


[Filed Feb. 21, 1956] 


DEFENDANT'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO PLAINTIFF'S MOTION 


FOR ALIMONY, PENDENTE LITE 


Comes now the defendant by his attorney of record and makes 
objections to plaintiff's motion for alimony, pendente lite, and incident 





9 


thereto submits the following points and authorities: 

1. The record in this case. 

2. That the parties hereto orally agreed to, and did thereafter, 
separate with the understanding that plaintiff would provide for her own 
maintenance and, incident thereto, retained all of the furniture in their 
apartment and approximately $1, 000. 00 which defendant had given her 
from time to time for deposit in her bank account. 


3. That plaintiff is regularly employed and receives a monthly 
"take home" pay (after taxes and other deductions) of $320. 10, whereas 
defendant's gross monthly income (before taxes) is $415.08, is contin- 
gent and uncertain, from which his business expenses of $168. 00 per 


month have to be deducted in liquidation of liabilities incurred incident 
to the operation of his sight-seeing business. The aggregate of these 
expenditures when added to his living expenses of $1 05. 49, create a 
monthly deficit of $26. 13. 

4. That some of plaintiff's monthly expenses, as itemized in the 
report of the Domestic Relations Commissioner, are high and unreason- 
able and her enunerated liabilities are most questionable when viewed 
in the light of her three bank accounts aggregating $1886. 57. 

5. That plaintiff has been able to build up her aforesaid bank 
balances and, at the same time, quietly acquiesce in defendant's borrow- 
ing money from banks for their joint living expenses and the operation 
of his business. 

6. It is recognized that alimony, pendente lite, i to provide 
maintenance when the wife is in necessituous circumstances and to pro- 
vide her with suit money and counsel fees for the conduct of her litigation. 

The Court should not award alimony in an amount "that would 
cause financial difficulties and personal embarrassment on the part of 
husband which would impair his earning capacity”. : 

Russell vs. Russell (App. D.C. 1944) 142 Fed. 2nd Edition, page 
173. : 

7 The plaintiff is financially secure and does not need the award 
of alimony, pendente lite. 
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WHEREFORE, it is respectfully requested that plaintiff's motion 
for alimony, pendente lite, be denied until a trial on the merits may be 


had. 

/s/ Chas. Patton Henry 
Attorney for Defendant 
900-20th Street, N. W., 
Washington, D. C. 


[Certificate of Service] 


[Filed March 9, 1956] 


DEFENDANT'S AFFIDAVIT IN OPPOSITION TO 
PLAINTIFF'S AFFIDAVIT AND MOTION FOR 
ALIMONY PENDENTE LITE. 


DISTRICT OF COLUMBIA, SS: 

Archie Leonard Milling, the defendant herein, being first duly 
Sworn according to law, deposes and says as follows: 

That his monthly income, before taxes, is $415. 00; that his 
personal living expenses are $105. 49 and that his monthly business ex- 
penses are $167. 72, thereby leaving a net income of $141.87 against 
which there are certain set monthly expenses aggregating $168. 00, as 
enumerated in the report of the Domestic Relations Commissioner, to 
which reference is hereby made and that the defendant's expenses as 
itemized therein, be made a part hereof. 

Defendant further says that he has read his objections to the 
recommendation of the Domestic Relations Commissioner, which ob- 
jections were filed herein and are prayed to be read as a part hereof; 
that he has also read his memorandum of points and authorities in opposi- 
tion to plaintiff's motion for alimony, pendente lite and says that the 
facts as set forth in the two aforesaid documents are true to the best of 
his knowledge and belief and those stated upon information and belief, 


he believes to be true. 
/s/ Archie L. Milling 


[JURAT dated March 8, 1956. ] 
_ [Certificate of Service] 
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[Filed March 13, 1956] 
ORDER FOR ALIMONY PENDENTE LATE 
Upon consideration of the motion filed herein, argument of counsel 
having been heard thereon, in consideration whereof, it is by the Court 
this 13th day of March, 1956, 
ORDERED: | 
That the motion for alimony pendente lite be and the same is 
ot hereby granted, and the defendant, Archie Leonard Milling, be and is 
hereby directed to pay to the plaintiff the sum of $40. 00 per month as 
alimony pendente lite, the first payment to commence as of April 1, 
1956 and that he pay a like sum of $40. 00 on the first day of each and 
every month thereafter. | 


/s/ Charles F. McLaughlin 
Judge 


[Certificate of Service ] 





[Filed October 23, 1956] 


REPORT OF DOMESTIC RELATIONS COMMISSIONER 
AND RECOMMENDATION. D.R.C. No. 13, 810 


Motion of defendant to Vacate Order for Alimony, pendente lite. 
Wife's Age - 39 Husband's Age - 42 
Married - July 4, 1945 Separated - October 24, 1955 
Children by this marriage, names and ages - None | 

With whom are minor children living and address - | -- 
Complaint filed - January 6, 1956 Action - Absolute divorce 
Married before: Wife - No Howterminated -- | 

Married before: Husband - Once How terminated - Divorce 
Wife’s occupation and employer - Clerk-Dept. of Defense 
Husband's occupation and employer - Sightseeing Car Operator 
Husband's contributions to wife since separation - $280. 00 
Previous divorce proceedings between parties - None 

Was alimony granted and how much? - - 


Juvenile Court proceedings - None 
Is wife living with relatives? - No 
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Is husband living with relatives? - No | « 

Probability of Reconciliation - He: Unwilling She: Unwilling 

Wife desires as alimony pendente lite - Continue present Order. 

Husband willing to contribute as alimony pendente lite - Unwilling to 
pay any amount. 


REPORT OF DOMESTIC RELATIONS COMMISSIONER 


HUSBAND'S FINANCIAL STATEMENT EXPENSES 
(Income by Month) (By Month) 
_ Monthly income $260. 00 Rent $30. 00 
(see remarks) Food 90. 00 
Clothing 10. 00 
Laundry, cleaning 12.00 
Gas, oil 70. 00 
Repairs 36. 55 
Insurance 19.10 
Tags 7. 32 
Incidentals 15. 25 
To wife under present 
order 40. 00 
SUMMARY 
Total Income $260. 00 
Less Total Expenses $330.22 
Net Deficit $ 70.22 
ASSETS LIABILITIES 
(List Bank Deposits, Real (List Debts & Obligations) 
and Personal Property) | 
_ National Capital Bk. -- $ 10.00 (1) Union Trust Co. $1260. 00 
1952 Cadillac ~ $1500. 00 
SUMMARY 
Total Assets $ 
Less Total Liabilities $ 
: Net Worth $ 
Remarks: 


(1) $90.00 each month. 
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REPORT OF DOMESTIC RELATIONS COMMISSIONER 


WIFE'S FINANCIAL STATEMENT 
(Income by Month) 


EXPENSES 
(By Month) 


Take home pay $317.63 Rent , $87.50 


($146.60 ea. 2 wks.) 
From husband 40.00 


Telephone | 7.50 
Food | 90.00 
Clothing | 40.00 
Laundry, dry cleaning 18.00 
Medical | 15.00 
Hospitalization 10.00 
Auto Insurance 7.65 
Transportation 30.00 
Incidentals  — 92.00 





SUMMARY 


Total Income 
Less Total Expenses 
Net Deficit 


ASSETS 
(List Bank Deposits, Real 
and Personal Property) 


1956 Ford $1500.00 
First Natl. Bk. $ 261.11 
Natl. Capital Bk.. 10.00 
First Fed. Savings & Loan $1150.00 
(1) 


$357.63 
$397.65 
$40.02 

LIABILITIES 
(List Debts & Obligations) 


Loan from mother $ 150.00 


Lansburgh $ 27.00 
Jelleff : $ 15.00 
Union Trust Co. $1350.00 
Pentagon Credit Union $1586.27 


SUMMARY 


Total Assets 
Less Total Liabilities 
Net Worth 
Remarks: 
(1) $63.25 per month. 
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STATEMENT OF FACTS - 


Prior Order: = 
March 13, 1956 
McLaughlin, (J) 


"Order For Alimony Pendente Lite 

That the motion for alimony pendente lite be and the same is 
hereby granted, and the defendant, Archie Leonard Milling, 
be and is hereby directed to pay to the plaintiff the sum of 
$40.00 per month as alimony pendente lite, the first payment 








to commence as of April 1, 1956 and that he pay a like sum 
of $40.00 on the first day of each and every month thereafter. 
Husband's Statement: 

He claims he is financially unable to make the monthly payments 
under the present Order. He formerly had a partnership with another 
sightseeing concern to send him prospects for his sightseeing business 
but this arrangement has been discontinued. 

Wife's Statement: 

She says in the report this office filed February 14, 1956, the 
defendant claimed repairs for his sightseeing car cost $83.46 each 
month and in the affidavit supporting the present motion he claims 
repairs for May, 1956 cost $10.00; in June, 1956, they cost $20.00; and 
in July, 1956, they cost $8.90. His net monthly income in the prior 
report would have been considerably more were it not for the discrep- 
ancy in this expense. 

She claims her husband lives with the co-respondent but she does 
not know what part of their expenses he pays. 

Remarks: 

At the interview on October 1, 1956, the defendant was asked 
what his gross income was for the nine month's period from January 1, 
1956 through September 30, 1956 and he answered it was $4,000.00. He 
agreed in order to obtain the average gross monthly income for one 
year that one third of the amount for nine months would be added to it 
and the total would be divided by 12. The result shows his gross monthly 
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income is $444.44. When this was called to his attention he disputed it. 
His affidavit filed with the pending motion indicates his gross income 
for May, June and July, 1956, was respectively $300.00, $321.00, and 
$263.00. He said he wanted his gross monthly income in the financial 
statement accompanying this report to be $260.00. | 


Recommendation: 


It is recommended that the motion of the defendant be denied 
because a sufficient change in circumstances has not been shown to 
warrant a reduction of the existing alimony, pendente lite, and that the 
existing Order remain in effect. 


A. B.D. /s/ Karl Kindleberger 


Investigator Domestic Relations Commissioner 


i 
' 


dv 
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[Filed October 31, 1956] 


DEFENDANT'S OBJECTIONS TO REPORT AND 
RECOMMENDATION OF THE DOMESTIC RE- 
LATIONS COMMISSIONER : 


Comes now the defendant by his attorney of record and makes ob- 
jections to the report and recommendation of the Domestic Relations 


Commissioner and, incident thereto, shows to this Honorable Court as 


follows: | 

1. It is to be noted from the report of the Domestic Relations 
Commissioner that the total assets of the defendant husband consists 
of cash in bank of $10. 00 and a Cadillac automobile of the value of 
$1500. 00, whereas the plaintiff wife has three bank accounts aggregating 
$1421.11, and a 1956 Ford automobile of the value of oe 00, or total 
assets of $2921. 11. 

Defendant's average monthly income is $260. 00 against which he 
has personal and business expenses totalling $330. 22, thereby creating 
a monthly deficit of $70.22. On the other hand, the plaintiff wife has a 
monthly take-home pay of $317. 63 from the Department of Defense at 
the Pentagon against which she has personal monthly expenses of 
$397.65, which creates a monthly deficit of $40. 02. | 

2. Plaintiff's income is regular and dependable; her expenses 
are purely personal and she has assets of nearly $3000. 00. 

Plaintiff's liabilities erroneously include an item of $1350. 00 
to the Union Trust Company. Therefore, plaintiff's liabilities are 
reduced to $1778.27. Consequently, plaintiff has a net worth of $1142. 84. 

3. Defendant's income is seasonable and irregular, but averages 
$260.00 per month. Because of defendant's personal and business ex- 
penses of $330. 22 per month, as aforesaid, he has a monthly deficit of 
$70. 22 which he has offset by a loan of $1260. 00 from the Union Trust 
Company. The foregoing monthly deficit includes the item of $40. 00, 
which defendant has sought to regularly pay plaintiff each month as 
alimony, pendente lite. 





14 

It is apparent that defendant cannot continue indefinitely to borrow 
money to pay plaintiff alimony pendente lite each month. Defendant 
needs some relief from his present pecuniary difficulties; that at the 
time of the separation of the parties hereto,plaintiff appropriated their 
joint savings, furniture and furnishings and is not in need of financial 
help from defendant. 

WHEREFORE, defendant contends that the order of this Court 
requiring defendant to pay to plaintiff alimony pendente lite of $40. 00 

per month should be vacated. 


/s/ Chas. Patton Henry 
Attorney for Defendant 
* * * 


[Certificate of Service] 


[Filed March 15, 1957] 

JUDGMENT FOR ABSOLUTE DIVORCE 
3 This cause coming on for hearing at this term of court, upon the 
| pleadings filed and the evidence adduced in open court, the Court finds 
as follows: 

1. That the plaintiff, Mary Elizabeth Milling, and the defendant, 
Archie Leonard Milling, were married in due form at Spartanburg, 
South Carolina, on to-wit, July 4, 1945 and that no children have been 
born as a result of said marriage. 

2. That the defendant, Archie Leonard Milling, and the co- 
| respondent, Annette Stein, committed adultery as alleged in the Com- 
plaint filed herein. 

3. That the plaintiff is a bona fide resident of the District of 
Columbia and has been such a resident for more than one year last past 
prior to the filing of her complaint. 

It is, therefore, by the Court this 15th day of March, 1957, 

ORDERED: 

1. That the plaintiff, Mary Elizabeth Milling, be and she is here- 
by awarded a judgment of absolute divorce from the defendant, Archie 
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Leonard Milling, on the ground of adultery; provided, however, that 
this judgment shall not take effect until the expiration of the time allowed 
for taking an appeal, nor until the final disposition of any appeal taken, 
nor in any event until the expiration of six months from the date hereof. 
2. That the defendant, Archie Leonard Milling, be and he is here- 
by directed to pay to the plaintiff permanent alimony in the amount of 
Sixty-Five ($65. 00) Dollars per month, the first payment to be made on 
the first day of April, 1957 and a like payment of Sixty-Five ($65. 00) 
Dollars on the first day of each and every month thereafter. 
3. That the defendant, Archie Leonard Milling, be and he is here- 
by directed to pay to Lewis H. Shapiro, Esquire, the sum of Four 
Hundred ($400. 00) Dollars as and for attorneys’ fee. _ 


| 
/s/ Edward A. Tamm 
Judge 


[Certificate of Service ] 


[Filed December 11, 1958] 
MOTION TO VACATE ORDER FOR ALIMONY 
DATED MARCH 15, 1957 : 

Comes now the defendant, Archie Leonard Milling, and respect- 
fully moves this Honorable Court to modify, vacate and set aside para- 
graph 2 of the Order of this Court dated March 15, 1957, directing pay- 
ment of alimony to the plaintiff, Mary Elizabeth Milling, and for reasons 
therefore state: : 

1. The financial condition and obligations of the parties have sub- 
stantially changed since entry of the above-mentioned order, and the 
plaintiff has no further need of support from the defendant, and the de- 
fendant is financially unable to continue the payments. : 

2. And for such other and further reasons as will be called to the 
attention of the court upon hearing. 
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WHEREFORE, defendant prays reference to his affidavit attached; 
that this motion be set for such testimony as may be required, and that 
‘portion of the order of the Court directing payment of alimony to plaintiff 
dated March 15, 1957 be modified, set aside and vacated. 
MURPHY & NELSON 


BY: /s/ RexK. Nelson 
211 C Street, N. W. 
Attorney for Defendant 


[Certificate of Mailing] 


AFFIDAVIT OF ARCHIE LEONARD MILLING 
District of Columbia, ss: 

Archie Leonard Milling, being first duly sworn upon his oath, de- 
poses and says that he is the defendant in Civil Action No. 72-56, and 
presently is self employed in the sightseeing business and a resident of 
the State of Virginia; that the plaintiff, Mary Elizabeth Milling, is em- 
ployed by the Government and a resident of the State of Virginia; that by 
order of this Court dated March 15, 1957, he was ordered to pay alimony 
to the plaintiff in the sum of $65.00 monthly; that your affiant has re- 
married since entry of the judgment of divorce herein and his expense 
in the maintenance of a home has accordingly increased; that while his 
gross income has varied in some degree in the last two years, the 
operating expense of his two 1951 Chryslers varied in proportion, as a 
consequence of which his net operating income is not more, if not less, 
than that at the time of the granting of the divorce herein. 

Your affiant further states upon information and belief that the 
plaintiff has received increases in salary since granting of the divorce 
herein, and as a consequence she enjoys in fact a larger income than your 
affiant; that your affiant is informed and believes that present payment 
of alimony by him cannot be predicated upon a monetary need of the plain- 
tiff; that affiant's sightseeing business is seasonal in nature with trade | 
slacking off seriously during the fall and winter months, and in conse- 
quence thereof payment of alimony as presently ordered causes affiant 


great hardship. /s/ Archie L. Milling 


[JURAT dated Dec. 3, 1958. ] 





[ Filed December 19, 1958] 


OPPOSITION TO MOTION TO VACATE 
ORDER FOR ALIMONY 


Comes now the plaintiff herein, by and through her attorneys, and 
opposes defendant's motion to vacate that portion of the order of this 
Court dated the 15th day of March 1957 requiring the defendant to pay 
alimony to your plaintiff, and for grounds therefor respectfully refers 
to the Statement of Points and Authorities and the affidavit of your plain- 
tiff attached hereto and prayed to be read as a part hereof. 


| 
/s/ Lewis H. Shapiro 


/s/ Charles H. Mayer 


Attorneys for Plaintiff 
x x 


POINTS AND AUTHORITIES 


1. Defendant has shown no such substantial change in circum- 


stances as will justify the cutting off of his former wife's support by 
him. ! 


2, Kephart v. Kephart, 89 U.S. App. D.C. 373, 193 F. 2d 677; 
Pedersen v. Pedersen, 71 App. D.C. 26, 107 F. 2d 227. 


3. For such other reasons as will be argued to the Court at the 
hearing of this motion. ! 
/s/ Lewis H. Shapiro 
Attorney for Plaintiff 
[ Certificate of Service] : 





[ Filed December 19, 1958] 


AFFIDAVIT 


State of Virginia 
SS: 


) 
) 
) 
) 


County of Arlington 


Mary Elizabeth Milling, plaintiff herein being first duly sworn 


deposes and says as follows: 


1. That she is still employed by the U.S. Government, and that 
‘since the date this Court entered the existing order providing for alimony 
she has had only a small increase in take-home pay of less than eight 


dollars a week, 


2. That during the same period her rent has been increased, her 
clothing costs have increased and her expenses for transportation and 
incidentals have also increased, particularly due to the fact that her 
automobile is now three years old and requires substantial repair and 
maintenance, so that her total monthly expenses are now approximately 
fifty five ($55.00) dollars higher than they were at the time the divorce 
was granted. 


3. That she has been advised by her physician that she is now 
undergoing the menopause, and, as a result, will require prolonged 
_medical treatment over a considerable period of time at substantial cost 
to herself. 


4. That her assets, consisting of cash in the bank, have de- 
_ creased materially since the date of the divorce decree awarded her by 
this Court. | 
/s/ Mary Elizabeth Milling 
[Jurat, dated December 18, 1958] 
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[Filed January 30, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


3 ARCHIE LEONARD MILLING J anuary 5, 1959 


was called as a witness and, having been first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. NELSON: | 

Q. Will you please state your full name and your address ? 
A. Archie Leonard Milling, 1448 Washington ATES Alexandria, 
Virginia. 

Q. Mary Elizabeth Milling is your former wit is that correct? 
A. Yes. ! 

Q. Now, you are under orders to pay how much at this time ? 
A. $65 a month. i 

Q. What is your business, Mr. Milling? A. Socrates a sight 
seeing tours from Virginia to Washington. 

Q. And is that on a wage basis or for yourself A. What is that? 

4 Q. Is that on a wage basis, or are you self-employed? A. Iam 

self-employed. 

Q. What type of equipment do you have to operate your business ? 
A. Ihave two automobiles. 

Q. What year and make are they? A. One is a 1948 Packard; 
the other is a 1951 Chrysler. | 

Q. Do you operate those vehicles yourself? A With my present. 
wife's help. | 

* 5d co aK | me 


5 Q. Now, do you live in a house or in an — A, Inan 
apartment. | 
Q. And that is at the address that you have given us? A. Yes, sir. 
Q. How much rent do you pay? A. $72.50 with all utilities. 
Q. And does that include your phone? A. That does not include 
the phone. | 
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Q. Do you have a phone there in your home? A. Yes, sir. 
Q. Do you list that as a part of your personal expense or part of 
your business expense? A. I list it as a business expense. 
Q. Now, did you prepare, Mr. Milling, a list of your income 


and your expenses for the year 1958? A. Yes, sir. 


Q. Did you make a summary of your total income and your ex- 


penses? A. Yes, sir. 

Q. Do you remember what your total gross income was for the 
year 1958? A. Gross income was just over $8,000. * * * 

K * * * 

Q. I show you, Mr. Milling, what has been marked Defendant's 
Exhibit No. 1, for identification, and ask you if you can identify that? 
A. Yes, sir. This is the adding machine tape taken from the daily 

‘business. 

Q. And it has figures on there. Will you tell the Court what the 
figures are? A. That is the amount of money that I took in in the sight 
seeing business. 

Q. Is that per day or by the month? A. This is by the day. 

Q. By the day. And that is the total for the year 1958? A. That 
is right, $8,322.17. 

7 * + 
BY MR. NELSON: 

Q. Mr. Milling, I show you what has been marked Defendant's 
Exhibit No. 2, for identification, and ask you if you can identify that? 
A. Yes. 

8 Q. And what is it? A. The monthly statements for gasoline 
purchased over the last 12 months. 
| Q. And how much was that? A. $1, 282.05. 

Q. Now, did you make a list of any of the other expenses you had? 
A. Yes, sir. 

Q. And what was that? A. Transportation. 

Q. Do you know what that item is? How much it is? 


x * 
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THE WITNESS: The transportation is $219. 

* * * x | * 

9 Q. Now, do you have any other expense item ? A. Well, yes. 
I have it on under, "Miscellaneous, " which is phone. | 

Q. And how much was the phone? A. $105. 60. 

10 Q. All right, sir. A. Auto rentals of $160. That is where cars 
were rented when other cars were not in service. : 

Tire repair of $64.18. I believe you have it nay as a list of 
$329.78, as a total of it. 3 

Q. What is that figure for? A. That is for telephone, auto- 
mobile rental, and tire repair. | 

+ mE 5d x ! x 

11 Q. Now, did you have any other expense? A. Yes. Automobile 
washing of cars $197.50 for a 12-month period. | 

* * * tat * 

Q. Now, Mr. Milling, I show you a tape, an adding machine tape 
marked Defendant's Exhibit No. 5, for identification, and ask if you can 
identify that? A. Yes, sir. Insurance, equipment and repairs. 

Q. And what does that total? A. $3,176.60. — 

12 MR. NELSON: Now, Your Honor, may I state to the Court, I 
have by the month bills which, if we could fasten them together, I think 
we might be able to ask the Court to mark it as one exhibit. 

THE COURT: It may be marked as one exhibit. 

THE CLERK: Defendant's Exhibit No. 6, for identification. 


(Thereupon, documents were marked 
Defendant's Exhibit ae 6, for identi- 
fication. ) 


BY MR. NELSON: 
Q. Mr. Milling, I show you what has been marked Defendant's 
Exhibit No. 6, for identification, and ask you if you can just generally 
identify those papers? A. Yes. They are repair bills and receipts for 


insurance paid. | 
* * * eee * 











22 
13 Q. Now, have you reached a figure, Mr. Milling, of your net 


_ operating income from your business for the year 1958? A. Yes, sir. 


Q. And what is that figure? A. $2,963.18. 
ae * * * a 
14 Q. Now, how much rent did you say you were paying on your 
apartment? 
THE COURT: The witness said $72.50 a month. 
MR. NELSON: $72.50, yes, sir. 
BY MR. NELSON: 
Q. Now, sir, what is your expense so far as food is concerned? 
A. Well, that hasn't been broken down, sir. 
Q. Well, what would be your best estimate? 
MR. MAYER: Your Honor, I don't want any guesses. If he knows 
what he spends for food, that is one thing. 
MR. NELSON: I think it is rather difficult to say: I spend X 
' dollars or cents. As Your Honor well knows, or as counsel knows, too, 
we go to the store and buy groceries and we rarely ever total them up. 
THE COURT: I don't think a guess would help the Court any, Mr. 
Nelson. If the witness knows the figure, the Court will hear it. 
BY MR. NELSON: 
Q. Do you know how much you spend per week or per month on 
food? a. GNo, sir 
* * x e a 
15 Q. Do you, personally, purchase your own groceries, Mr. 
Milling? A. Yes, sir. 
Q. Where do you usually buy them, if you have any certain store 
where you do buy them? A. I would say the Safeway, Acme, either 
- one of the two. 
Q. Is that in Alexandria? A. Alexandria. | 
Q. Can you tell me, in the past week, how much you spent for 
_ groceries? A. In the past week, sir, about $15. 
Q. And can you tell me what you spent the week before? A. About 
$20. 
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Q. And can you tell me what you spent the week before that? 
A. No, sir, I cannot. : 
Q. And before that? A. I wouldn't-- : 
Q. Did you keep for your record a list of the tapes given to you 
by the grocery store when you purchased your groceries? A. No, sir. 
16 Q. Now, have you had any medical expense in = past year, 
1958? A. No, sir. | 
Q. Do you know how much you spend on incidentals per week or 
per month, like cigarettes or entertainment? A. No, sir, I would not. 
Q. Would you be able to reach a fair estimate of how much you 
spend? A, No, I wouldn't. | 
Q. Now, do you have any savings in the bank? A. No, sir. 
Q. Do you have any bonds? A. No, sir. : 
Q. Now, can you tell me how much money you spend, if any, on 
entertainment, that is, spent in 1958? A. None. : 
Q. Now, can you tell me at the end of each month how much sur- 
plus money you have from your earnings over and = expense? A, I 
have no surplus money, sir. ) 
Q. Now, do you know if Mary E. Milling owns any property ? 
A. At the last -- Your Honor, I don't know exactly how to answer that 
17 ~=question. 3 
Yes, she owns property, or did two and a half years ago. 
Q. Where is this property? A. It is in Concordia, Kansas. 
Q. Concordia? A. That is right. : 
Q. That type of property is it? A. Farm land. 
Q. And do you know how much she owns? A. ‘ section -- a 
quarter of a section of land. 1 
Q. Do you know that exactly or is that your best estimate or 
information? A. That is my best information, sir. | 
Q. Do you know whether or not she does or had derived any re- 
Bes venue from this land? A. I couldn't answer that, sir. 
Q. Do you know where she is living at this time? A. At 1200 
South Courthouse Road, Arlington, Virginia. : 











24 
Q. And is that a home or an apartment? A. That is the 


Dominion Plaza Apartments. 
Q. Do you know what type of apartment that is, whether they have 
switchboard service or elevator service? A. Their advertisements 


say that they have switchboard and secretarial service. I have never 


18 been in the apartment so I couldn't answer. The building, even. 
I don't know. 

* oe * * oc 

Q. Do you know what the rentals are there at that apartment ? 
A. Iunderstand from the advertisements about $92, starting. 

Q. Now, do you know, of your own knowledge -- if you do not 
know just say so -- whether or not your wife had any savings in the past 
or assets other than land or does at this time? 

* *K * * Ke 

THE WITNESS: Two years, two and a half years ago, she had 
about $2, 000 in the bank, plus two savings accounts in Postal Savings, 
and one in Kansas for about $700, one in Washington for about $600, 
and owned some Government bonds, Defense Bonds. 

BY MR. NELSON: 

Q. Do you know how much she owned in the way of bonds? If you 
know. A. I don't know. 

19 Q. Do you know whether or not she is buying bonds as she re- 
ceives her wages? A. I don't know that. I don't know what she is doing. 

Q. Where does she work? A. She worked for the Department 
of Defense. 

Q. Is she still working there? A. As far as I know she is. 

Q. Now, did she have an automobile ? 

xe * ak ak 
A. She has purchased a car since our separation. 

Q. Do you know what the year and model is? If you know. 

A. I don't know. I would say a '56. 


Q. Do you know what kind? A. Ford. 
x * ae 
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20 Q. * * * : 
Were there any children born to you and Mary Elizabeth Milling? 


A. No, sir. | 
Q. And was she employed at the time you were divorced? A. Yes, 


sir. | 
Q. Do you know how many years’ employment she has in with the 
Government, approximately? A. Started here in "42, sir. 

Q. Now, do you know, other than the real property you have al- 
ready mentioned near Kansas, whether she has acquired any other prop- 
erty since your divorce? If youknow. A. No, I don't know. 

Q. Do you know whether her parents are still living? A. No, sir. 

21 Q. Do you know if her ee own eae A. Yes. 


ae * me 
CROSS EXAMINATION BY VR. MAYER * * * 

MR. NELSON: Excuse me, sir. i 

At this time, I would like to offer in evidence Exhibits, Defendant's 


Exhibits 1 through 6. 
THE COURT: Is there any objection? 
MR. MAYER: I object to all of them, if the Courtipleases. They 
are all hearsay. They are all somebody else's statements of expenses, 
and so forth, bills, and soon. I don't think they are competent to go in 
unless the people who rendered the bills come in to testify. 


THE COURT: The Court will admit the exhibits. 
(Thereupon, Defendant's Exhibits Nos. 
1 through 6, inclusive, heretofore 
marked for identification, were re- 
ceived in evidence. ) 


22 ‘BY MR. MAYER: | 

Q. What is the significance of the fact that Mrs. Milling's 
parents have some property out in Kansas to you? A. To me, nothing. 
But to her, it does. 

Q. Is it your contention or belief that her parents should help 
support her rather than you? A. No, sir. : 

Q. What difference does it make how much property they have 
got? A. Because, as I happen to know, unless it has been changed 
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since that time, that she will inherit this property, which will give her 
quite a good income. 
Q. She isn't getting any income from it now; is she? A. I 


haven't seen her. 


Q. During the twelve years that you were married to her and 
living with her, did she derive any income, from any source except her 
work? A. Yes. 

Q. What? A. She received money from her farm in Kansas 
from her mother. 

oe a at aK cd 

23 Q. This Mrs. Milling that you are married to now, was that 
formerly Annette Stein? A. Yes. 

Q. The co-respondent in this case? A. Yes. 

Q. Do you and she have any children? A. No. 

x x ca * *K 

24. Q. She helps you in your work, isn't that correct, Mr. Milling? 
A. That is correct. 

Q. Does this $8,000 a year, that you spoke of, include her earn- 
ings as well? A. That includes the total amount of receipts. 

Q. For who? A. For both automobiles. 

* * id bd * 

25 Q. Well, have you acquired another car, then, sir, since your 
financial condition was put before the Court in this previous proceeding? 
A. Yes. 

Q. You have two cars now where you had only one before? A. 
That is right, sir. 

Q. What was your gross income in 1957? A. Gross income was 
just over $6,000, sir. I don't know the exact figure. 

Q. What was your gross income in 1956? A. Right at the $6, 000 
figure. 
| Q. Well then, this year it has gone up over $2, 000; is that cor- 

26 rect? A. That is right, sir. 

cd * 
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THE COURT: I would like to review some of the exhibits that have 
been submitted before I pass on this matter. I will do'so and pass on 


the Motion within the next two days. 
* bad x 


[ Filed January 13, 1959] 





ORDER 


Upon consideration of the motion of the defendant, Archie Leonard 
Milling, to vacate and/or modify that portion of the judgment of this Court 
dated March 15, 1957, providing alimony payments from defendant to 
plaintiff in the sum of $65.00 monthly, and the opposition thereto filed by 
the plaintiff, Mary Elizabeth Milling, as well as the testimony adduced 
and argument of counsel in open court, it is, by the Court, this 13th day 


of January, 1959, 


ORDERED: | 

1. That effective February 1, 1959 the judgment and Order of 
this Court dated March 15, 1957, in this cause be, and the same is here- 
by amended by striking out and vacating that portion of the Order, de- 
nominated as No. 2 which reads: : 

That the defendant, Archie Leonard Milling be and he 
is hereby directed to pay to the plaintiff permanent alimony 
in the amount of Sixty-Five ($65.00) Dollars per month, 
the first payment to be made on the first day of April 1957 
and a like amount of Sixty-Five ($65.00) Dollars on the 
first date of each and every month thereafter. | 

and by inserting in lieu thereof the following: | 

That the defendant, Archie Leonard Milling, be and 
he is hereby directed to pay to the plaintiff permanent 
alimony in the amount of Forty ($40.00) Dollars per month, 
the first payment to be made on the Ist day of February 
1959 and like payments of Forty ($40.00) Dollars on the 
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first day of each and every month thereafter. 
/s/ Edward A. Tamm 
Judge 


{ Certificate of Service ] 


[ Filed January 14, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 14th day of January, 1959, that Mary 
Elizabeth Milling, plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the order of this Court en- 
tered on the 13th day of January, 1959, in favor of defendant, Archie 
Leonard Milling against said plaintiff, Mary Elizabeth Milling, said judg- 
ment reducing the amount of alimony heretofore ordered by this Court 
by judgment dated March 15, 1957. 


/s/ C. H. Mayer 
Attorney for Plaintiff 


Rex K. Nelson 
211 CSt., N. W. 
Washington, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1) Whether a supporting affidavit justified issuance of 
a search warrant. 

(2) Whether there was sufficient evidence to sustain 
appellant’s conviction for operation of a lottery. 
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I. The supporting affidavit plainly demonstrated probable 
cause for issuance cf the search warrant 

II. The evidence amply sustained appellant’s conviction for 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,917 


Rosert H. Eis, aPPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
convicting appellant on three counts of an indictment 
charging violations of the District of Columbia lottery 
statutes (J.A. 1-2). 

On April 25, 1958, officers of the Metropolitan Police 
Department applied to the United States Commissioner in 
the District of Columbia for a search warrant for the 
premises located at 4707 Dix Street, N.E., Washington, 
D. C. This application was accompanied by a lengthy 
affidavit which extensively detailed numerous observations 
of the premises and of named persons believed by the 
affiants to be then and there engaged in violations of the 
local lottery laws (J.A. 5-14). On the basis of this affidavit 
a search warrant for the Dix Street premises was issued, 


(1) 
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and on the same date, April 25, 1958, it was executed (J.A. 
32). Appellant was found inside the premises in possession 
of a large quantity of numbers slips and numbers para- 
phernalia (J.A. 32-33). 

Appellant was indicted on July 21, 1958. Count one of 
the indictment charged him with carrying on a lottery 
known as the numbers game in violation of 22 D.C. Code 
§ 1501. Count two charged him with maintaining gambling 
premises at 4707 Dix Street, N.E., in violation of 22 D.C. 
Code § 1505. Count three charged him with possession 
of numbers slips in violation of 22 D.C. Code § 1502 (J.A. 
2-3). 

A motion to suppress the evidence seized at the Dix 
Street premises was denied after hearing on September 
26, 1958 (J.A. 1417). Having duly waived trial by jury, 
appellant was tried by the District Court on November 26, 
1958. Appellant objected to the admission in evidence of 
the numbers slips seized from the Dix Street premises, 
again challenging the sufficiency of the affidavit supporting 
the search warrant. After hearing argument the trial judge 
held: (1) that he was bound by the decision on the motion 
to suppress; and (2) that in any event the affidavit was 
plainly sufficient for issuance of the warrant (J.A. 25-31). 
Appellant was subsequently found guilty on counts one, 
two and three. 

On January 16, 1959, the District Court sentenced him 
on count one to serve from eight months to two years in 
prison and to pay a $1,000 fine. Appellant was also sen- 
tenced to serve eight months in prison on each of counts 
two and three, but these sentences were made to run con- 
currently with that on count one (J.A. 1-2). This appeal 
followed. 


STATUTES INVOLVED 
Title 22, D.C. Code, Section 1501 provides: 


“‘ Lottertes—Promotion—Sale or possession of tickets. 


‘If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
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promoting, or advertising, directly or indirectly, any 
policy lottery, police shop, or any lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of 
drawing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy 
lottery or policy or shall, for himself or another per- 
son, sell or transfer, or have in his possession for 
the purpose of sale or transfer, a chance or ticket in 
or share of a ticket in any lottery or any such bill, 
certificate, token, or other device, he shall be fined upon 
conviction of each said offense not more than $1,000 
or be imprisoned not more than three years, or both. 
The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, certifi- 
cate, bill, token, or other device shall be prima-facie 
evidence that the possessor of such copy or record 


did, at the time and place of such possession, keep, 
set up, or promote, or was at such time and place 
concerned as owner, agent, or clerk, or otherwise in 
managing, carrying on, promoting, or advertising a 
policy lottery, policy shop, or lottery.”’’ 


Title 22, D.C. Code, Section 1502 provides: 
““Possession of lottery or policy tickets. 


‘‘Tf any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing, current, or not current, 
used or to be used in violating the provisions of sec- 
tions 22-1501, 22-1504, or 22-1508, he shall, upon con- 
viction of each such offense, be fined not more than 
$1,000 or be imprisoned for not more than one year, 
or both. For the purpose of this section, possession 
of any record, notation, receipt, ticket, certificate, bill, 





4 


slip, token, paper, or writing shall be presumed to 
be knowing possession thereof.”’ 


Title 22, D.C. Code, Section 1505 provides: 
‘* Permitting gaming table or device to be set up. 


‘¢(a) Any house, building, vessel, shed, booth, shelter, 
vehicle, enclosure, room, lot, or other premises in the 
District of Columbia, used or to be used in violating 
the provisions of section 22-1501 or 22-1504, shall be 
deemed ‘gambling premises’ for the purpose of this 
section. 


‘¢(b) It shall be unlawful for any person in the District 
of Columbia knowingly, as owner, lessee, agent, em- 
ployee, operator, occupant, or otherwise, to maintain or 
aid or permit the maintaining of any gambling 
premises. 

‘“(¢) All moneys, vehicles, furnishings, fixtures, equip- 
ment, stock (including, without limitation, furnishings 
and fixtures adaptable to nongambling uses, and equip- 
ment and stock for printing, recording, computing, 
transporting, safekeeping, or communication), or other 
things of value used or to be used— 


‘‘(1) in carrying on or conducting any lottery, or the 
game or device commonly known as a policy lottery or 
policy, contrary to the provisions of section 22-1501; 


‘¢(2) in setting up or keeping any gaming table, bank, 
or device contrary to the provisions of section 22-1504; 
or 

‘¢(3) in maintaining any gambling premises, shall be 
subject to seizure by any member of the Metropolitan 
Police force or the United States Park Police, or the 
United States marshal, or any deputy marshal, for the 
District of Columbia, and shall, unless good cause is 
shown to the contrary by the owner, be forfeited to 
the District of Columbia by order of any court having 
jurisdiction unless good cause is shown to the con- 
trary by the owner, for disposition by public auction or 
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as otherwise provided by law. Bona fide liens. against 
property so forfeited shall on good cause shown by 
the lienor, be transferred from the property to the 
proceeds of the sale of the property. Forfeit moneys 
and other proceeds realized from the enforcement of 
this section shall be deposited in the Treasury of the 
United States to the credit of the District of Columbia. 


‘¢(d) Whoever violates this section shall be imprisoned 
not more than one year or fined not more than $1,000, 
or both, unless the violation occurs after he has been 
convicted by a violation of this section, in which case he 
may be imprisoned for not more than five years, or 
fined not more than $2,000, or both.’’ 


SUMMARY OF ARGUMENT 


The affidavit which the police submitted in suport of 
their application for a search warrant plainly provided 
probable cause to believe that the premises in question were 
being used as a numbers headquarters. The affidavit de- 
tailed over twenty observations of appellant and his associ- 
ates, all of whom were previously known to the police as 
numbers operators. These observations, made to verify 
information received of a numbers ring, revealed carefully 
executed daily meetings at which the same group custom- 
arily arrived shortly after 3 p.m. with pockets bulging or 
with a large cardboard box or with brown paper bags, the 
usual indicia of numbers activities. These meetings, whose 
location shifted periodically, invariably ended between 6 
and 7 p.m., with several of the group often carrying away 
cardboard boxes or paper bags. The premises in question 
were involved in the five daily observations immediately 
preceding issuance of the search warrant. The applicable 
decisions of this Court make clear that from the circum- 
stances attending these meetings, which were held at hours 
significant for the operation of the numbers games, experi- 
enced police officers were fully justified in believing that 
there was probable cause for a search. 

There was ample evidence to sustain appellant’s con- 
viction for operation of a lottery. Since the Government 
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proved that he had been in possession of a large supply of 
numbers slips on the date of his arrest, the statutory pre- 
sumption of violation of 22 D.C. Code § 1501 was properly 
invoked. Moreover, other evidence introduced against 
appellant eliminated all doubt of his guilt on this count as 
well as on the other two counts of the indictment. 


ARGUMENT 
I 


The Supporting Affidavit Plainly Demonstrated Probable 
_ Cause for Issuance of the Search Warrant 


Appellant’s principal contention challenges the sufficiency 
of the affidavit which the police submitted in support of their 
application for a warrant to search the Dix Street premises. 
Contrary to appellant’s assertions, this affidavit manifestly 
demonstrated probable cause to believe that those premises 
were being used as a numbers office in violation of the lottery 
laws. 


The affidavit (J.A. 5-14) recounted more than twenty 


separate observations made by affiants in the course of over 
a month’s surveillance of appellant and others. These per- 
sons were observed to have been engaged in activities that 
have often been recognized by this Court as indicative of 
an illicit numbers operation. And the final five observations 
made in the five days immediately preceding issuance of 
the search warrant related specifically to the use by appel- 
lant and his associates of the Dix Street premises. 

The essential facts set forth in the affidavit established 
that as early as 1955 the police received a complaint linking 
Catherine Ross to a numbers game. They were subse- 
quently informed that Ross and one Charles DeWitt Davis 
were meeting daily at 2107 Maryland Avenue, Northeast, 
where Ross turned over numbers slips to Davis, who, in 
turn, transported them to the ‘‘counting house’’ for proc- 
essing. The affiants therefore proceeded personally to 
verify this information. 

On seven different occasions from March 24 to April 15, 
1958, at least one of the affiants saw Ross enter the Maryland 
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Avenue address shortly before 3:00 P.M., many times 
carrying a bulging pocketbook. She was invariably met 
there within a matter of minutes by Davis, who was known 
to one of the affiants as a number pick-up man and writer 
and who in 1947 had been charged with lottery violations. 
Davis customarily preceded these meetings by stopping for 
a few minutes each at neighboring addresses. Following six 
of these seven meetings, Davis was seen to emerge shortly 
after 3:00 P.M. with his pockets bulging.’ 


After the third such meeting between Davis and Ross, 
affiants followed Davis to an address on U Street, North- 
west, where he entered with pockets bulging. Between 
6:00 and 6:30 p.m. on that date, Davis, Theodore Hawkins, 
Charles Berry and appellant were observed leaving the 
U Street address. Berry, known to one of the affiants as 
a numbers man, was carrying a large brown paper bag. 
The officer also knew that both Hawkins and appellant had 
been previously charged with numbers violations and that 
appellant had the reputation of being a ‘‘numbers backer’’. 

On the following day they observed the identical situation. 
And the next day, abandoning their scrutiny of the Mary- 
land Avenue address to observe the U Street house at an 
earlier time, the affiants between 3:00 and 4:00 p.m. saw 
Berry, Davis, Hawkins and appellant enter that house, 
the first two with pockets bulging, and the last carrying a 
large cardboard box. Again, after 6:00 p.m. these indi- 
viduals emerged, Berry carrying the cardboard box. 

These scenes were re-enacted on numerous days in April, 
1958, and at numerous places, according to the affidavit. 
On April 9th, for example, the four men converged on the 
basement of 3600 10th Street, Northwest shortly after 3:00 
p.m., Berry placing brown paper bags in his pockets before 
entering, Hawkins carrying a large cardboard box and 
Davis with his pockets bulging. They left that address 
between 6:00 and 7:00 p.m., Berry carrying the cardboard 
box. The 10th Street premises were used several other 
times. The same story was repeated twice at 245 Gallatin 


2 On one occasion he was seen to enter with his pockets bulging. 
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Street, Northwest before the group transferred its meeting 
place to 4707 Dix Street, Northeast, the address for which 
the search warrant was issued. The affidavit detailed five 
distinct observations of similar nature at that place, the men 
arriving at the same afternoon hour with pockets bulging 
or a large cardboard box or a brown paper bag and leaving 
always after 6:00 p.m. often with a box or paper bag. 

The affidavit thus made an overwhelming demonstration 
of ‘‘probable cause’’ to believe that the Dix Street premises 
were being used to carry on an illegal lottery. Indeed, the 
showing made in this case may well be deemed stronger 
than that which was held sufficient by this Court in previous 
numbers cases. E.g., Woods v. United States, 99 U.S. App. 
D.C. 351, 240 F. 2d 37 (1957), adopting the decision of the 
District Court on this point in Bell v. United States, 126 
F. Supp. 612 (1955) ; Carroll v. United States, 98 U.S. App. 
D.C. 244, 234 F. 2d 679 (1956), rev’d on other grounds, 354 
U.S. 394 (1957) ; Mills v. United States, 90 U.S. App. D.C. 
365, 196 F. 2d 600, cert. denied, 344 U.S. 826 (1952) ; Wyche 
v. United States, 90 U.S. App. D.C. 67, 193 F. 2d 703 (1951). 
These decisions make clear that when, in verifying infor- 
mation concerning a numbers operation, the police re- 
peatedly observe a carefully executed series of meetings 
among known numbers characters with brown paper bags, 
cardboard boxes and bulging pockets or pocketbooks, and at 
hours significant in the conduct of such a lottery, they are 
justified in concluding that the premises involved are being 
used in connection with the numbers game. 

Appellant seeks to evade the effect of the affidavit on 
several grounds. He objects to the affidavit’s statements 
that he and his associates had been known to the police as 
participants in numbers operations and that three of them 
had been previously arrested on numbers charges. Yet the 
very fact that the arresting officer knew the arrested person 
had been engaged in ‘‘liquor running’’ and had previously 
arrested him for a liquor violation were deemed significant 
by the Supreme Court in Brinegar v. United States, 338 U.S. 
160 (1949), in determining whether there was probable 
cause for an arrest for another liquor offense. And this 
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Court has itself considered it to be material in numbers 
cases that a suspect was previously known or suspected by 
the police to be in the numbers trade. See e.g., Carroll v. 
United States, supra; Washington v. United States, 92 U.S. 
App. D.C. 31, 202 F. 2d 214 (1953); and see also Bell v. 
Umted States, supra, at 615-616. 

The fact that the previous arrests of appellant and his 
cohorts may have been illegal did not preclude the police 
or the United States Commissioner from considering them 
in relation to the question of probable cause. Appellant 
confuses the problem of the admissibility of evidence at 
trial with the far different problem of the determination of 
probable cause. In making the latter determination, 
Brinegar and the recent decision in Draper v. United States, 
27 Law Week 4085, leave no doubt that courts and police 
officers may rely on evidence that would be inadmissible at 
trial. In any event, the affidavit plainly established prob- 
able cause wholly apart from any mention of the arrests. 

Finally, appellant asserts that there could be no probable 
cause since the affiants lacked personal knowledge that any 
particular bets had been made on the dates of their obser- 
vations. But personal observation of actual bets being 
made has never been held a sine qua non of probable cause 
in lottery cases, as the Carroll, Mills, and Bell decisions, 
supra, demonstrate.*? All that is required is that the facts 
and circumstances ascertained by the police be sufficient to 
warrant a prudent and experienced police officer in the be- 
lief that the premises were being used in connection with 
the numbers game.* The affidavit in this case fully met that 
requirement. 


2 Indeed, the Court can take judicial notice of the fact that many 
daily numbers bets are made in the District of Columbia, just as 
the Supreme Court judicially noticed that Detroit was an active 
center for illegally importing liquor in Carroll v. United States, 
267 U.S. 132 (1925). 

3 Appellant clearly errs in suggesting that, with respect to other 
crimes, the courts have required personal knowledge of the police 
that an offense has actually been committed by someone before 
probable cause can be said to exist. E.g.,.Chistiansen v. United 
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II 


The Evidence Amply Sustained Appellant’s Conviction for 
Operation of a Lottery 


As a last resort appellant urges that the evidence was 
insufficient to sustain his conviction on count one of the 
indictment, which charged him with operating a lottery in 
violation of 22 D.C. Code § 1501. He rests this claim, which 
was never raised at trial and is manifestly an afterthought, 
solely on the assertion that the Government failed to intro- 
duce evidence to bring into effect the presumption of a prima 
facie case provided in §1501. The reasoning behind this 
contention is not clearly articulated. Appellant appears to 
be urging, however, that proof that he possessed ‘‘number 
slips’’ does not justify invocation of the statutory presump- 
tion. This argument is foreclosed by many decisions of this 
Court. 

The second sentence of § 1501 provides: 


‘<The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, certifi- 


cate, bill, token, or other device shall be prima-facie 
evidence that the possessor of such copy or record did, 
at the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lottery, 
policy shop, or lottery.’’ 


Use of the word ‘‘such’’ to describe ‘‘chance, right or inter- 
est’’ or ‘‘ticket, certificate, bill, token, or other device’’ 
clearly refers back to the use of those terms in the preceding 
sentence of the statute. The preceding sentence speaks of 
‘tany chance, right or interest, tangible or intangible, in 
any policy lottery, or any lottery’’, and of 


‘‘any ticket, certificate, bill, token or other device, 
purporting or intended to guarantee or assure to any 
States, —— U.S. App. D.C. ——, 259 F.2d 192 (1958); Bell v. 


United States, —— U.S. App. D.C. ——, 254 F.2d 82, 86 (1958). 
Such a rule would obviously stultify law enforcement. 
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person or entitle him to a chance of drawing or obtain- 
ing a prize to be drawn in any lottery or in a game 
or device commonly known as policy lottery or 
poltey.-s x <” 


Plainly enough, this comprehensive language was de- 
signed to embrace numbers slips. This Court has often held 
that proof of possession of numbers slips is sufficient to 
raise the presumption of § 1501. E.g., Aikens v. United 
States, 98 U.S. App. D.C. 66, 232 F. 2d 66 (1956) ; Maynard 
v. Umited States, 94 U.S. App. D.C. 347, 215 F. 2d 336 
(1954); Clement v. United States, 93 U.S. App. D.C. 155, 
208 F. 2d 46 (1953) and cases cited therein; and see also 
Ferguson v. United State, 99 U.S. App. D.C. 331, 239 F. 
2d 952 (1956). Since the Government amply proved that on 
April 25, 1958, appellant was in possession of a vast supply 
of what its expert witness identified as numbers slips (J.A. 
33-35), appellant has no cause to complain.‘ 


Moreover, the Government did not rest its case, or the 
District Court its decision solely upon the operation of 
the statutory presumption. There was testimony that 
appellant had been observed to meet Hawkins, Berry, and 
Davis on 18 oceasions during the period of a month from 
3:00 to 6:30 p.m. and that those gentlemen had customarily 
arrived with bulging pockets, a cardboard box or brown 
paper bags (J.A. 23-24). When the search warrant was 
executed on April 25, 1958, appellant and his associates were 
seated around tables on which adding machines, ‘‘rundown 
tapes’’, a large quantity of numbers slips, a notebook con- 
taining numbers records, and a large sum of money were 
found (J.A. 33, 38, 44). The police also discovered a locked 
valise containing numbers slips, and found the key to the 
valise on appellant’s person (J.A. 33). Appellant also had 
$745 in cash with him at the time and was unable satis- 


* At one point in his brief appellant appears to suggest that 
numbers slips used as evidence to prove a violation of 22 D. C. 
Code, § 1502 may not also be used to raise the statutory pre- 
sumption under § 1501. Maynard v. United States, supra, explicitly 
refutes such a contention. 
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factorily to explain either his possession of so great a sum 
or his presence on the premises (J.A. 38). And at one point 
following his arrest he admitted that he was in the numbers 
business (J.A. 38). Thus, the proof that appellant had 
been operating a lottery was far more substantial than that 
which the Court held to be sufficient in Atkens v. United 


States, supra. 
CONCLUSION 


Wuenkerore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


OurverR GascH, 
United States Attorney. 


CarL W. BELCHER, 
JEROME COHEN, 
Assistant United States Attorneys. 


5 Even if appellant were correct in challenging the sufficiency 
of the evidence on count one, this would not affect the validity 
of his conviction on counts two and three. Therefore, the concurrent 
eight-month sentence received on each of those counts would con- 
tinue to stand on any remand to the District Court. 
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